
 

 

 

  

Portfolio Media. Inc. | 111 West 19th Street, 5th Floor | New York, NY 10011 | www.law360.com 
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com 

 

Takeaways From EEOC Guidance On Bias In AI-Enabled Hiring 

By Sharon Masling and Pierce Blue (May 25, 2022, 5:18 PM EDT) 

The U.S. Equal Employment Opportunity Commission released guidance on May 12 
addressing the application of the Americans with Disabilities Act to employer use of 
algorithms and artificial intelligence during the hiring process.[1] 
 
Produced as part of the Artificial Intelligence and Algorithmic Fairness Initiative 
launched in October 2021, the guidance reflects the agency's growing interest in 
employer use of AI, including machine learning, natural language processing and 
other emerging technologies in employment decisions. 
 
The EEOC's AI initiative is a key component of the agency's efforts to advance its 
systemic work, according to an April testimony Chair Charlotte Burrows gave to 
the U.S. House of Representatives' Education and Labor Subcommittee on Civil 
Rights and Human Services.[2] 
 
The initiative's goal is to educate applicants, employees, employers and technology 
vendors about the legal requirements in this area and to ensure that new hiring 
tools do not perpetuate discrimination. 
 
These documents are the first substantive output of the initiative. The guidance 
provides key insights into the EEOC's thinking on these tools and potential 
enforcement priorities in the area moving forward. 
 
Defining AI and Algorithmic Decision Tools 
 
Definitions are crucial in this area due to the growth of the various technologies and their increasing use 
at different stages in the employment process. 
 
The EEOC's guidance provides extended definitions of three key terms — software, algorithms and 
artificial intelligence — along with analysis on how they can be used in the workplace. 
 
While this document focuses on the ADA, it is expected that the EEOC will apply these definitions when 
analyzing the impact of the tools in other areas of employment discrimination, such as race or gender 
bias. 
 
The definitions employed by the EEOC are quite broad. They define "software" as information 
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technology programs that tell computers how to perform a given task or function. Examples of software 
used in hiring include resume screening software; hiring software; workflow and analytics software; 
video interviewing software; and chatbot software. 
 
"Algorithms" encompass any set of instructions followed by a computer to accomplish an identified end. 
This can include any formula used by employers for ranking, evaluating, rating or making other decisions 
about job applicants and employees. 
 
"Artificial intelligence" refers to a "machine-based system that can, for a given set of human-defined 
objectives, make predictions, recommendations or decisions influencing real or virtual environments." 
 
This covers machine learning; computer vision; natural language processing and understanding; 
intelligent decision support systems; and other autonomous systems used to make employment 
decisions or set out the criteria for a human to make employment decisions. 
 
The guidance notes that employers may use tools that include any combination of these three general 
terms. For instance, an employer may utilize resume screening software that relies on an algorithm 
created by human design, or an algorithm that is supplemented or refined by AI analysis of data. 
 
Potential ADA Violations From Employer Use of AI and Algorithmic Tools 
 
The guidance discusses three areas where an employer's use of algorithmic or other technology 
decision-making tools could violate the ADA: 

 Use of tools that unlawfully screen out applicants or employees on the basis of disability; 
 Failure to provide reasonable accommodation in relation to the tools; and 
 Use of tools that violate ADA restrictions on disability-related inquiries and medical 

examinations. 

Tools That Unlawfully Screen Out Persons With Disabilities 
 
The guidance explains that a tool might screen out someone on the basis of disability if the individual's 
disability prevents him or her from meeting selection criteria implemented by the tool, or results in a 
negative rating from the tool based on those criteria. If the individual loses a job opportunity as a result, 
a violation of the ADA may occur. 
 
Examples include screens that automatically eliminate applicants with significant gaps in their 
employment history — which may be the result of a disability — or that measure and make assessments 
on physical or mental traits, such as speech patterns or the ability to solve certain games, which may be 
affected by a disability. 
 
Importantly, the guidance notes that employers may not rely on a vendor's assessment that a tool is 
bias-free for validation purposes. Such assessments may only focus on other protected characteristics, 
such as race or gender, and not properly evaluate impact on the basis of disability. 
 
Further, unlike other protected characteristics, each disability is unique in terms of the limitations it 
imposes. A general assessment of a tool is unlikely to cover all the potential ways a disability may 
interact with that tool. 
 



 

 

Finally, a vendor assessment may be invalid or poorly designed. As the ultimate decision maker, the 
employer is liable for the results produced by the tool and has the responsibility for ensuring legal 
compliance. 
 
Duty to Provide Reasonable Accommodation 
 
The guidance reiterates that employers must consider reasonable accommodations for applicants or 
employees who require accommodations to be rated fairly or accurately by an evaluation tool. 
 
These can include accessibility accommodations for persons who have difficulty taking tests or using 
tools due to dexterity limitations, or who require adaptive technologies, such as screen-readers or 
closed captioning, to effectively apply. 
 
This obligation applies to an employer even if it has outsourced the evaluation or operation of the tool 
to a third party or vendor. 
 
The guidance further explains that the ADA's reasonable accommodation requirement may necessitate 
waiving the use of these tools in certain situations. 
 
AI and algorithmic tools are designed to measure an individual's suitability for a particular position. 
Employers will need to consider requests for accommodation, including waivers, from applicants who 
are unable to meet the criteria used by a particular tool to measure an applicant's suitability for a 
position, but are otherwise able to show that they can perform the essential job functions of that 
position. 
 
This is the case even when the tools are validated for certain traits. As discussed above, the EEOC 
believes that the unique nature of each disability makes it possible for an individual to show that a 
generally validated screen still unlawfully screens that individual out on the basis of his or her particular 
limitations. 
 
Disability-Related Inquiries and Medical Exams 
 
The guidance also reaffirms that AI or algorithmic tools may not involve unlawful disability-related 
inquiries or medical examinations. 
 
The ADA bars employers from making disability-related inquiries or requiring medical examinations of 
applicants prior to a job offer. Once an offer is made, the employer may only make such inquiries or 
require such exams if they are "job-related and consistent with business necessity." 
 
The guidance reminds employers that an assessment or algorithmic decision-making tool that explicitly 
requests medical information from applicants or that can be used to identify an applicant's medical 
condition could violate the ADA. 
 
However, tools that assess broad personal traits, such as personality tests, will usually not violate this 
prohibition if they are not designed to reveal a specific diagnosis or condition. 
 
Promising Practices to Prevent Discrimination 
 



 

 

The guidance recommends several "promising practices" that employers may use to reduce the chances 
of an AI or algorithmic tool violating the ADA. These include: 

 Continuously evaluating whether a tool may screen out persons with disabilities; 
 Ensuring the tools are accessible for persons with visual, hearing, speech or dexterity 

impairments; 
 Providing robust explanations to applicants or employees regarding the traits or characteristics 

measured by a particular tool, the methods it uses to measure those traits or characteristics, 
and the disabilities, if any, that might potentially lower an assessment or screen out an 
individual; and 

 Clearly advertising the availability of reasonable accommodation, including alternative formats, 
waivers and tests, for persons with disabilities, as well as providing clear instructions for 
requesting such accommodations. 

These promising practices reinforce that the key to ADA compliance in this area will be gathering 
sufficient information to identify potential areas of bias, and providing applicants with the necessary 
resources to request alternative forms of evaluation if they believe a disability may prevent fair or 
accurate evaluation. 
 
Unfortunately, however, the EEOC does not provide much guidance regarding how employers can assess 
these tools for potential disability bias. 
 
Looking Forward 
 
The EEOC is focused on the use of AI in employment, particularly in hiring, and additional guidance on 
this topic is expected as a result of its AI initiative. Increased EEOC interest in claims of discrimination is 
also anticipated based on the use of these tools and renewed systemic focus on this area. 
 
The EEOC is just one of several regulatory bodies interested in the application of these tools. California's 
Fair Employment and Housing Council released draft regulations concerning employer use of 
automated-decision systems in March.[3] 
 
In November 2021, New York City passed a law requiring annual bias audits for automated-decision 
systems used in hiring, and several other jurisdictions are actively considering measures on this topic.[4] 
 
Employers will need to monitor developments in this area closely given this increased regulatory 
activity. 
 
They should also closely evaluate the ways that existing or proposed tools may create the risk of an ADA 
violation based on the EEOC's guidance. This can include simple tasks, such as ensuring these programs 
do not collect prohibited medical information, and more complicated considerations, like testing the 
tools using older applicant data to try and detect potential bias. 
 
This will only grow in importance as employers increase their reliance on these methods to find and 
select the best applicants for positions in a tight labor market. 
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