November 7, 2012

IRS Guidance Encourages Leave Donation Programs for
Hurricane Sandy Victims
Employers wishing to provide disaster relief assistance have several tax-relief provisions
available to them.
In the wake of Hurricane Sandy and the resulting destruction and devastation to the East Coast, many employers
have expressed an interest in providing disaster relief assistance to their affected employees. The following
describes the different tax-relief provisions that may be applicable should employers provide such assistance.

Employee Donations of Vacation and Sick Pay
One way that employers can assist affected employees is by enabling employees to donate vacation, sick, or
personal leave in exchange for employer contributions to charitable organizations for the relief of disaster victims.
Without guidance from the Internal Revenue Service (IRS), these leave-sharing programs would have required
the employees receiving any donated leave days to pay income and Federal Insurance Contributions Act (FICA)
taxes on the leave-day income. Morgan Lewis, however, assisted the American Payroll Association (APA) in
obtaining payroll reduction donation relief from the IRS for Hurricane Sandy, which the IRS released on
November 6, 2012, in Notice 2012-69.1 The APA has been successful in obtaining such guidance twice
previously, after both the September 11 attacks and Hurricane Katrina. When the IRS adopted these special relief
provisions for 15-month periods after 9/11 and after Hurricane Katrina, some companies estimated that the
provisions facilitated millions of dollars of additional donations.
The new IRS guidance permits employers to adopt leave-based donation programs under which the donating
employee is not subject to income or FICA taxes on the donated leave, and the payments from charitable
organizations to the recipients are also exempt from income and FICA taxes.
The APA’s request also asked the IRS to eliminate the requirement that employees designate recipient charitable
organizations and allow employees to assign their leave days to disaster relief programs that employers can set
up on their own (using the rules in the Internal Revenue Code discussed below, which permit employers to
provide certain tax-exempt disaster relief payments to employees affected by major disasters.) The APA also
proposed that the IRS might allow employees simply to assign designated amounts of their wages, rather than
leave days, for Hurricane Sandy relief. We understand that the IRS may rule on these additional requests in
subsequent guidance.

Qualified Disaster Relief Payments to Employees
In addition to encouraging employee donations of vacation and sick pay, employers wishing to provide assistance
may utilize Section 139 of the Internal Revenue Code, which establishes a federal income and payroll tax
exclusion for payments received by an individual as a qualified disaster relief payment. A “qualified disaster”
includes any federally declared disaster, as well as any disaster that is determined by the Secretary of the U.S.
Department of the Treasury to be catastrophic in nature. The Federal Emergency Management Agency (FEMA)

1. Read the IRS notice at http://www.irs.gov/pub/irs-drop/n-12-69.pdf.
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has declared counties in the states of New York, New Jersey, Rhode Island, and Connecticut to be qualified
disaster areas. In addition, the IRS has issued guidance confirming that Hurricane Sandy is designated as a
qualified disaster for federal tax purposes.2
Employers who wish to provide payments to their affected employees should take steps to ensure that such
payments meet the limitations of Section 139 and therefore will be treated as qualified disaster relief payments.
Those steps include the following:


Make payments to employees only for reasonable and necessary personal, family, living, or funeral expenses
or reasonable and necessary expenses incurred for the repair or rehabilitation of a personal residence or
repair or replacement of its contents.



Do not make payments for any expenses compensated for by insurance or otherwise.



Confirm that any expenses are attributable to the qualified disaster.



While the employer does not have to require employees to account for actual expenses, the employer must
reasonably expect the payments to be commensurate with expenses incurred. Consider having a written
policy explaining how payments are intended to approximate actual losses.

Employers should also do the following:


Review 401(k) and retirement plan terms to determine if the payments must be treated as compensation
under the plan documents.



Consider any state law implications.

Payments under Section 139 are an immediate and direct way employers can provide assistance to employees
affected by Hurricane Sandy with little administrative cost. There are advantages, however, to providing such
assistance through an employer-sponsored public charity.

Helping Through a Charitable Organization
Employer-sponsored public charities can provide a broader range of assistance to employees because payments
from these organizations are not subject to the limits of Section 139 discussed above. Further, a charitable
organization can respond to any type of disaster or employee hardship situation, not just “qualified disasters,” as
long as the related employer does not exercise excessive control over the charitable organization.
There are three principal requirements for providing employee assistance through an employer-sponsored public
charity:
1. The class of beneficiaries must be indefinite. The relief program generally must be available to employees
affected by current and future disasters and hardships.
2. The recipients must be selected based on an objective determination of need or distress. The program
must have some guidelines for determining when to provide assistance and must undertake some due
diligence to ensure that the recipients are “needy or distressed.” Financial assistance cannot be provided to
employees simply because they are victims of a disaster. Typically, public charities providing employee
disaster or hardship relief adopt guidelines for awarding assistance and require an application form to be
completed by the individual seeking assistance. The application form can then be used to make a
determination that the applicant meets the “needy or distressed” requirement.
3. The recipients must be selected by an independent selection committee. This is a critical requirement
and will be met if a majority of the selection committee consists of members who are “not in a position to

2. Read the IRS announcement at http://www.irs.gov/uac/Hurricane-Sandy-Qualified-Treatment-of-Payments.

www.morganlewis.com

2

© 2012 Morgan, Lewis & Bockius LLP

exercise substantial influence over the affairs of the employer.” As a practical matter, this means that the
majority of the selection committee cannot consist of members of the employer’s senior management. Many
organizations have retired employees or persons from the human resources department serve on the
selection committee.
These employer-sponsored public charities also provide a concrete way for company employees to assist other
company employees by donating to the organization. Donations from both the employer and other employees are
generally tax-deductible charitable contributions, and assistance payments received by employees are excludable
from gross income. Providing assistance through these charitable organizations can therefore offer increased
flexibility and tax benefits.
Unlike employer-sponsored public charities, which can provide assistance under any type of disaster or employee
hardship situation, employer-sponsored private foundations may only provide assistance to employees or family
members affected by a qualified disaster as defined in Section 139. Employer-sponsored private foundations also
must be sure to meet the safeguards listed above to ensure that such assistance is serving charitable purposes
rather than the business purposes of the employer.
***
We know that many employers want to provide disaster relief assistance to their employees, and we hope that
this information will assist in taking advantage of the tax-relief provisions applicable to such assistance. We will
provide updated information on the APA’s request to the IRS when it becomes available.
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IRS Circular 230 Disclosure
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice
contained in this communication (including any attachments) is not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing, or
recommending to another party any transaction or matter addressed herein. For information about why we are
required to include this legend, please see http://www.morganlewis.com/circular230.
This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed
as, and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials
may be considered Attorney Advertising in some states. Please note that the prior results discussed in the material do not guarantee similar
outcomes. Links provided from outside sources are subject to expiration or change. © 2012 Morgan, Lewis & Bockius LLP. All Rights
Reserved.

www.morganlewis.com

4

© 2012 Morgan, Lewis & Bockius LLP

