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DOL Publishes New FMLA Regulations That Redefine

“Spouse”

The Final Rule takes effect on March 27 and redefines “spouse” under the FMLA to reflect the
law in the state where the marriage was performed.

On February 25, the U.S. Department of Labor (DOL) published a final rule (Final Rule) that amends the federal
Family and Medical Leave Act (FMLA) regulations to define “spouse” according to the state law where the
employee’s marriage took place. Previously, the regulations looked to the laws of the state where the employee
resided to define “spouse.” This change will result in more consistent FMLA coverage for same-sex spouses,
regardless of an employee’s residence and will allow same-sex couples greater job mobility. Indeed, the DOL
viewed the previous definition as too limiting of same-sex couples’ ability to move to a state that did not recognize
same-sex marriage if the couples wanted to avail themselves of FMLA spousal coverage.

This Final Rule follows the DOL'’s previous 2013 clarification that same-sex spouses may qualify for coverage
under the FMLA as a result of the U.S. Supreme Court’s decision in United States v. Windsor. In Windsor, the
Supreme Court found part of the Defense of Marriage Act unconstitutional because it limited the definition of
“marriage,” and thus “spouse,” to the legal union between one man and one woman as husband and wife.

Other Highlights of the Final Rule

In addition to changing the definition of “spouse,” the Final Rule also provides that in the case of a marriage
entered into outside the United States, if the marriage is valid in the place where it was entered into and could
have been entered into in at least one state, it will be recognized for FMLA purposes and the definition of
“spouse.”

The rule makes clear that both same-sex marriages and common-law marriages may meet these definitions.

The rule has updated language to clarify that the “same employer” limitation is applicable to two spouses who
work for the same employer. This limitation provides for a combined 12 weeks of leave for the birth of a child,
placement of a child for adoption or foster care, or care of a parent. The limitation also applies to the 26-week-
leave entitlement to care for a covered service member.

Given the new definition of “spouse,” the DOL notes in explaining the Final Rule that in the case where an
individual meets the definition of a “spouse,” an employee may have additional rights to care for a stepchild
without establishing an in loco parentis relationship or to care for a spouse’s parent.

The DOL clarified that to confirm a family relationship, a “simple statement” is all that may be required, and an
employee has the option to provide a simple statement as opposed to some other form of documentation. The
employer can request the statement in writing. The DOL also makes clear that this rule applies to all types of
requests for documentation related to family relationships, not simply spouses. Finally, the DOL notes that if
documentation of a spousal relationship has already been requested for another purpose, such as health benefits,
an employer should not request the documentation again.
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Practical Implications

Although many employers already provide leave for same-sex spouses regardless of the law in the place where
an employee resides, those that do not should be cognizant of this new standard. Employers should also review
how they have defined “spouse” and make sure that their definition meets the current law. Finally, employers
should be aware of the documentation level that the law may require to establish a family relationship, including
spouses, and employers should be careful to make documentation requests in a nondiscriminatory manner such
that all spouses are required to provide documentation, not simply same-sex spouses.
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About Morgan Lewis’s Labor and Employment Practice

Morgan Lewis’s internationally recognized Labor and Employment Practice, which includes more than 270
lawyers across the United States, Europe, and Asia, helps employers successfully navigate the ever-changing
landscape of federal, state, and local laws and regulations that govern the workplace. Our record of success in
employment litigation matters—including systemic employment, wage and hour, ERISA, unfair competition,
whistleblower, and individual employee litigation—has led The American Lawyer to recognize our practice as a
winner or finalist in each of its last five Litigation Department of the Year awards for Labor and Employment. We
also provide strategic advice and counseling on labor-management relations, workplace policies and practices at
every stage of the employment relationship, occupational safety and health, workforce change, global workforce
management, immigration, and workplace training. Our practice includes seven attorneys named Client Service
All-Stars by BTI (2014), and our team is ranked in Band 1 for Nationwide Labor and Employment and Nationwide
ERISA Litigation by Chambers USA (2014) and is ranked in the top tier by The Legal 500 for ERISA Litigation,
Labor and Employment Litigation, Labor-Management Relations, and Workplace and Employment Counseling
(2014). Learn more about the firm’s Labor and Employment Practice at
www.morganlewis.com/laborandemployment.

About Morgan, Lewis & Bockius LLp

Founded in 1873, Morgan Lewis offers 2,000 lawyers—as well as patent agents, benefits advisers, regulatory
scientists, and other specialists—in 28 offices across North America, Europe, Asia, and the Middle East. The firm
provides comprehensive litigation, corporate, transactional, regulatory, intellectual property, and labor and
employment legal services to clients of all sizes—from globally established industry leaders to just-conceived
start-ups. For more information about Morgan Lewis or its practices, please visit us online at
Www.morganlewis.com.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed
as, and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials
may be considered Attorney Advertising in some jurisdictions. Please note that the prior results discussed in the material do not guarantee
similar outcomes. Links provided from outside sources are subject to expiration or change. © 2015 Morgan, Lewis & Bockius LLP. All Rights
Reserved.
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