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Wellness Program Falls Within ADA Safe Harbor

In a case of first impression, the Eleventh Circuit’s decision in Seff v. Broward County offers an
alternate path for analyzing whether wellness programs comply with the ADA.

On August 20, the Eleventh Circuit upheld a ruling by the U.S. District Court for the Southern District of Florida
that an employer group health plan’s wellness program did not violate the Americans with Disabilities Act’s
(ADA’s) prohibition on nonvoluntary medical examinations and disability-related inquiries because the program
falls within the ADA’s safe harbor for bona fide benefit plans. Seff v. Broward County, No. 11-12217 (11th Cir.
Aug. 20, 2012).

Background

In this case, defendant Broward County offered a wellness program that consisted of a biometric screening and a
confidential health risk assessment questionnaire. The County’s health insurer used the information from the
screening and questionnaire to identify employees who had certain diseases to offer them the opportunity to
participate in a disease management coaching program and obtain co-pay waivers for certain medications. The
County received aggregated, not individual, data about participants in the wellness program. To encourage
participation, the County imposed a $20-per-pay-period surcharge on health plan premiums for those who did not
participate in the wellness program. The plaintiff brought suit, arguing that this wellness program violated the
ADA's prohibition on mandatory medical examinations and inquiries and was not voluntary because the program
imposed a penalty for nonparticipation.

The District Court’s Decision

On April 11, 2011, the Southern District of Florida granted summary judgment in the County’s favor on the ground
that the wellness program met the ADA’s safe harbor for bona fide benefit plans. In so holding, the district court
ruled that (1) the program was part of a bona fide benefit plan and (2) the program was based on underwriting,
classifying, or administering risk and was not a subterfuge for discrimination, two qualifications necessary for a
plan to fall under the ADA’s safe harbor.

Part of a Bona Fide Benefit Plan

In ruling that the wellness program was part of a bona fide benefit plan, the district court pointed out that the
County’s insurer administered the program pursuant to its contract with the County and that only those enrolled in
the health plan were eligible to participate in the wellness program. On appeal, the plaintiff argued that the
wellness program was not part of a benefit plan based on testimony from the County’s benefits manager that the
program was not a term contained in the County’s plans. The Eleventh Circuit rejected this argument because (1)
the County’s insurer sponsored the wellness program as part of its contract with the County to provide a group
health plan, (2) the program was only available to group plan enrollees, and (3) the County presented the
wellness program as part of its group plan in at least two employee handouts. The Court also noted that the
written terms of the plan documents were not necessarily material to the applicability of the safe harbor provision.
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Based on Underwriting, Classifying, or Administering Risk

In ruling that the program was based on underwriting, classifying, or administering risk, the district court noted that
the program “was designed to develop and administer present and future benefit plans using accepted principles
of risk assessment.” The County used the aggregate data to underwrite and classify risk on a “macroscopic level”
in order to create benefit plans and mitigate risks. The district court found no subterfuge and noted that “the
program is enormously beneficial to all employees of Broward County—disabled and non-disabled alike.”

The Eleventh Circuit’s Decision

The Eleventh Circuit’s decision to uphold the district court’s ruling in Seff is significant because it is a case of first
impression that offers an alternate path to analyze whether wellness programs comply with the ADA. The ADA
prohibits involuntary medical examinations or disability-related inquiries. Until now, the challenges to wellness
programs—particularly those from the Equal Employment Opportunity Commission (EEOC), which is charged
with enforcing the ADA—have focused on whether a program is truly “voluntary” and whether a program poses
medical inquiries that violate the ADA. Although the EEOC has waffled over the years in its response to wellness
programs, the agency'’s current position is that a wellness program complies with the ADA if it is voluntary (i.e., if it
neither requires participation nor penalizes employees who do not participate). The decision in Seff appears to
bypass the EEOC's “voluntary” analysis by holding that a wellness program that falls within the ADA’s safe harbor
for bona fide benefits plans need not comply with the ADA requirements regarding medical examinations and
inquiries for employees.

Implications

As Seff is the first appeals court decision addressing ADA’s application to wellness programs offered under an
employer-sponsored health plan, and the EEOC has yet to issue any definitive guidance on this issue, it is
unclear whether and to what extent the EEOC will follow the Seff ruling beyond the boundaries of the Eleventh
Circuit. However, the decision does encourage employers to closely tie their wellness programs to their group
health plans.

Until the Seff ruling is considered by courts outside the Eleventh Circuit, it may be prudent for employers to
continue to design their wellness programs to be “voluntary” by focusing on providing positive incentives for
participation rather than negative consequences for nonparticipation. Even if the EEOC decides to adopt the Seff
analysis, employers will be better protected if they design their programs to be voluntary. Therefore, if a program
is later found to fall outside of the ADA safe harbor, it would arguably still be lawful because it would still satisfy
the “voluntary” criterion. (For more information about wellness programs, and the impact of Seff on plan design
and operation, see the materials from our May 21 webinar, “Wellness Programs: Legal Issues and Design
Solutions,” available at http://www.morganlewis.com/pubs/EB_WellnessWebinar _Presentation_21may12.pdf.)

Finally, employers should not forget that their health plans must still comply with all other applicable laws and
regulations, including the privacy and nondiscrimination provisions of the Health Insurance Portability and
Accountability Act (HIPAA), the Genetic Information Nondiscrimination Act (GINA), and the Patient Protection and
Affordable Care Act (PPACA). Certain states may have additional laws relevant to this issue, such as laws that
protect employees’ rights to use lawful substances during nonwork hours.

Contacts

Morgan Lewis has a nationwide team of attorneys who advise employers in designing and implementing meal
period and rest break policies that comply with all applicable legal standards. For questions on any of the issues
raised in this LawFlash, please contact one of the following Morgan Lewis attorneys:

Chicago

Andy R. Anderson 312.324.1177 aanderson@morganlewis.com
Nina G. Stillman 312.324.1150 nstillman@morganlewis.com
Brian D. Hector 312.324.1160 bhector@morganlewis.com
Marla J. Kreindler 312.324.1114 mkreindler@morganlewis.com
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About Morgan Lewis’s Employee Benefits and Executive Compensation Practice

Morgan Lewis’s Employee Benefits and Executive Compensation Practice is one of the largest in the country with
more than 70 professionals. We provide a full range of services in connection with the development,
maintenance, and compliance of employee benefit plans, and regularly advise companies with respect to the
administration of complex and varied plans. We advise on a full range of health and welfare benefits issues
including healthcare reform compliance and strategic issues, COBRA and HIPAA/HITECH compliance, retiree
medical plans, and other welfare plan matters. Our attorneys regularly deal with fiduciary and prohibited
transaction matters, especially for clients in the financial services industry, and regularly handle the employee
benefits aspects of corporate transactions, such as mergers and acquisitions, joint ventures, reorganizations, and
loans and other financing arrangements. We also provide equity compensation, executive compensation, fringe
benefits, and employee benefits services on an ongoing basis, and act as benefits counsel to companies
undergoing transitions through mergers, sales, spin-offs, public offerings, and similar transactions.

About Morgan Lewis’s Labor and Employment Practice

Morgan Lewis’s Labor and Employment Practice includes more than 265 lawyers and legal professionals and is
listed in the highest tier for National Labor and Employment Practice in Chambers USA 2011. We represent
clients across the United States in a full spectrum of workplace issues, including drafting employment policies and
providing guidance with respect to employment-related issues, complex employment litigation, ERISA litigation,
wage and hour litigation and compliance, whistleblower claims, labor-management relations, immigration,
occupational safety and health matters, and workforce change issues. Our international Labor and Employment
Practice serves clients worldwide on the complete range of often complex matters within the employment law
subject area, including high-level sophisticated employment litigation, plant closures and executive terminations,
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managing difficult HR matters in transactions and outsourcings, the full spectrum of contentious and collective
matters, workplace investigations, data protection and cross-border compliance, and pensions and benefits.

About Morgan, Lewis & Bockius Lip

With 24 offices across the United States, Europe, and Asia, Morgan Lewis provides comprehensive litigation,
corporate, transactional, regulatory, intellectual property, and labor and employment legal services to clients of all
sizes—from globally established industry leaders to just-conceived start-ups. Our international team of lawyers,
patent agents, benefits advisers, regulatory scientists, and other specialists—more than 1,600 legal professionals
total—serves clients from locations in Almaty, Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg,
Houston, Irvine, London, Los Angeles, Miami, Moscow, New York, Palo Alto, Paris, Philadelphia, Pittsburgh,
Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis
or its practices, please visit us online at www.morganlewis.com.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed
as, and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials
may be considered Attorney Advertising in some states. Please note that the prior results discussed in the material do not guarantee similar
outcomes. Links provided from outside sources are subject to expiration or change. © 2012 Morgan, Lewis & Bockius LLP. All Rights
Reserved.
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