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ERISA Fiduciary Responsibility and Disclosure Issues for 2011: 
Regulatory, Compliance, and Legislative Outlook

January 31, 2011

This past year was an active year for developments in the fiduciary responsibility and disclosure areas of 
the Employee Retirement Income Security Act of 1974, as amended (ERISA). This LawFlash reviews 
the new and proposed regulations issued by the U.S. Department of Labor (DOL) during 2010 that will 
require plan sponsors and service providers to take action during 2011, as well as ongoing developments 
from 2010 that merit monitoring during 2011.

Regulatory Developments and Compliance Issues

The key regulatory and compliance issues are:

 Service provider disclosure: The effective date for compliance with the new service provider 
disclosure rules under Section 408(b)(2) of ERISA is July 16, 2011. By that date, service 
providers must provide the required disclosures to plan sponsors for all their covered service 
arrangements.  In addition, plan sponsors should have in place a process for tracking and 
monitoring receipt of these disclosures. This will help plan sponsors demonstrate that they are 
acting in a prudent manner in monitoring service providers and preserve their eligibility for 
special relief in the event a service provider does not provide them with the necessary 
disclosures. See our July 21, 2010 LawFlash on this issue, “DOL Publishes Interim Final ERISA 
Regulation on Service Provider Disclosure Obligations,” available at 
http://www.morganlewis.com/pubs/EB-LF_DOL-InterimFinalReg-
ServiceProviderDisclosureObligations_21july10.pdf.  

The regulation was issued in “interim final” form. DOL plans to issue a final (noninterim) 
version of the regulation in April 2011 and, given the time frame involved, may provide 
additional time beyond the 2011 effective date to meet any new requirements that appear in the 
final regulation (although the staff has not committed to doing so).

The current rules are limited to pension plans. DOL held a hearing on service provider disclosure 
for welfare plans in December 2010, and expects to propose welfare plan service provider 
disclosure rules in the latter part of 2011.

http://www.morganlewis.com/pubs/EB-LF_DOL-InterimFinalReg-ServiceProviderDisclosureObligations_21july10.pdf
http://www.morganlewis.com
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 Participant-directed plan disclosures to plan participants: The effective date for compliance 
with these new disclosure rules is the first plan year beginning on or after November 1, 2011. 
Even though that will not be until 2012 for calendar-year plans, plan administrators should begin 
assembling information and coordinating with the plan’s service providers and investment 
providers prior to the effective date to ensure that compliant disclosure materials can be 
furnished to plan participants in a timely manner. See our October 26, 2010 LawFlash on this 
issue, “DOL Releases Final Disclosure Regulations for Participant-Directed Individual Account 
Plans,” available at http://www.morganlewis.com/pubs/EB_LF_FinalDisclosureIndividual
AccountPlans_26oct10.pdf. 

o Related disclosure matters. DOL is planning to issue guidance on the participant statement 
requirements that were added to the law by the Pension Protection Act of 2006, to 
supplement and codify its prior guidance. Also, DOL expects to issue shortly a request for 
information on issues related to the use of electronic media to furnish required disclosures to 
plan participants, and to provide guidance on electronic disclosure prior to the effective date 
of the new disclosure rules. 

 Target date fund and QDIA disclosure: DOL has proposed changes to the disclosure rules for 
target date funds and qualified default investment alternatives (QDIAs), in part to conform to the 
new participant-directed plan disclosure rules. The comment period on these changes closed on 
January 14, 2011. Since this rule is not particularly controversial, it may be finalized by the end 
of 2011.

 Fiduciary status through providing “investment advice”: DOL has proposed significant 
changes to its regulation defining the concept of “investment advice” for purposes of ERISA 
fiduciary status. The proposed changes are controversial, and DOL has scheduled a public 
hearing on them for early March. Given the number of issues being raised, we think it is unlikely 
that the changes will be finalized in 2011. There is speculation that Congress could become 
involved in the process by submitting comments or even holding hearings. Depending on the 
nature of the final rule, it may require significant changes to the way firms do business. See our 
November 1, 2010 LawFlash on this issue, “DOL Proposes Significant Changes to “Investment 
Advice” Fiduciary Status Definition,” available at 
http://www.morganlewis.com/pubs/EB_LF_SignificantChangesStatusDefinition_1_01nov20101.
pdf. 

 Participant investment advice exemption: During 2010, DOL re-proposed rules to implement 
the prohibited transaction exemption added to ERISA by the Pension Protection Act of 2006 for 
computer model and other plan participant advisory programs. DOL expects to issue a final 
regulation in May 2011.

 Lifetime income options: Following up on a joint DOL and Treasury Department hearing on 
lifetime income options held in September 2010, the Obama administration is examining 
whether to take action in this area. While this is a long-term project, it is possible that some 
proposals may emerge during 2011. There are a number of fiduciary responsibility and 
disclosure issues related to lifetime income options, including how such options are to be 
selected for inclusion in a defined contribution plan and how the availability of these options 
would be disclosed to plan participants.

http://www.morganlewis.com/pubs/EB_LF_FinalDisclosureIndividualAccountPlans_26oct10.pdf
http://www.morganlewis.com/pubs/EB_LF_SignificantChangesStatusDefinition_1_01nov20101.pdf
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Another area that could affect fiduciary responsibility and disclosure obligations under ERISA is the 
development of regulations to implement last year’s financial reform legislation, the Dodd-Frank Wall 
Street Reform and Consumer Protection Act of 2010. 

Congress and Legislation

The general expectation is that there will not be much legislative activity in the fiduciary responsibility 
and disclosure areas during 2011, due to the division of control between the Republicans in the House 
and the Democrats in the Senate. The bills that had been proposed to add fee disclosure requirements to 
the statute and to revise the participant investment advice exemption that is the subject of a pending 
DOL regulation are not likely to see further action. The principal proponent of those bills in the House is 
now in the minority and no longer a committee chair, and the bills lacked strong support in the Senate. 

One area that may receive attention during 2011 is the concept of “auto-IRAs”—a program under which 
employers would be required to contribute employee payroll deductions to IRAs automatically set up for 
their employees, unless the employees choose to opt out. The Obama administration has been promoting 
this concept, and there is some support in Congress. There are still some issues being worked out as to 
how the fiduciary responsibility rules would apply to these IRAs, including the scope of permissible 
investments. If there is a consensus between the Treasury Department and congressional staff on those 
issues, legislation may be introduced this year.

More broadly, the federal tax exclusions for retirement and other employee benefits may, based on 
reports issued in late 2010, be subject to scrutiny in 2011 in the context of options for deficit reduction. 
(There is ample historical precedent for this, going back to the 1980s.) There may be implications for the 
fiduciary responsibility and disclosure rules for plans that provide these benefits, depending on the 
nature of the tax changes that are made.

In sum, there are many steps to take during 2011 to comply with new rules issued during 2010, and 
several pending matters that could result in additional changes to the ERISA regulatory framework. 
Many of these issues warrant current review. We look forward to assisting our clients and friends in 
these areas.

If you have any questions concerning the information in this LawFlash, please contact any of the 
following Morgan Lewis attorneys: 

Chicago 
Louis L. Joseph 312.324.1726 louis.joseph@morganlewis.com

New York
Craig A. Bitman 212.309.7190 cbitman@morganlewis.com
Thomas M. Hogan 212.309.6778 thogan@morganlewis.com

Philadelphia
I. Lee Falk 215.963.5616 ilfalk@morganlewis.com
Vivian S. McCardell 215.963.5810 vmccardell@morganlewis.com
Steven D. Spencer 215.963.5714 sspencer@morganlewis.com
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mailto:thogan@morganlewis.com
mailto:ilfalk@morganlewis.com
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Marianne R. Yudes 215.963.5490 myudes@morganlewis.com
David B. Zelikoff 215.963.5360 dzelikoff@morganlewis.com

Pittsburgh
Lisa H. Barton 412.560.3375 lbarton@morganlewis.com
Lauren B. Licastro 412.560.3383 llicastro@morganlewis.com

Washington, D.C.
Benjamin I. Delancy 202.739.5608 bdelancy@morganlewis.com
Stuart P. Kasiske 202.739.6368 skasiske@morganlewis.com
Daniel R. Kleinman 202.739.5143 dkleinman@morganlewis.com
Donald J. Myers 202.739.5666 dmyers@morganlewis.com
Michael B. Richman 202.739.5036 mrichman@morganlewis.com

About Morgan, Lewis & Bockius LLP

With 23 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to 
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San 
Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis or its 
practices, please visit us online at www.morganlewis.com. 

IRS Circular 230 Disclosure
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax 
advice contained in this communication (including any attachments) is not intended or written to be 
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or 
(ii) promoting, marketing or recommending to another party any transaction or matter addressed herein. 
For information about why we are required to include this legend, please see 
http://www.morganlewis.com/circular230.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any 
specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states. 

Please note that the prior results discussed in the material do not guarantee similar outcomes.
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