July 26, 2013

DOL Extends Participant Disclosure Deadline for 2013
Guidance provides temporary relief from the August deadline for annual disclosures by
participant-directed plans.
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On July 22, the U.S. Department of Labor (DOL) issued Field Assistance Bulletin 2013-02 (the Bulletin), which
provides temporary relief for many plans facing the August 2013 deadline to deliver annual disclosures to
2
participants in participant-directed individual account plans. Under the Bulletin, plans will now have the
opportunity to delay the distribution of the disclosures and include them with other recurring notices and
disclosures that typically are distributed later in the year.

Overview of the Guidance
As a matter of background, the requirement for plans to distribute the annual disclosures first applied in 2012.
More specifically, regulations and other guidance provided that the notices had to be distributed no later than
August 30, 2012 (for plans on a calendar year or a fiscal year beginning between November 1, 2011 and July 1,
2012) and then “at least annually” thereafter.
In the Bulletin, DOL gave its interpretation of the “at least annually” language under the regulation, which is
defined as meaning at least once in any 12-month period. DOL presented the following example of how it
understands this language: If a plan furnished its first required comparative chart of plan investment options on
August 25, 2012, it must furnish the next comparative chart no later than August 25, 2013.
Next, DOL indicated that some plan administrators and service providers had expressed concerns with the timing
requirement because the August deadline, which had been a function of the rule’s effective date, would result in
the disclosures being out of step with other ERISA disclosures provided to the same plan participants (e.g.,
annual notices relating to qualified default investment alternatives that must be distributed 30 days before the
beginning of a plan year). While the timing could be synchronized by providing two comparative charts within the
same 12-month period, the plan community argued that the cost of doing so could be substantial and might be
borne by plan participants.
To address these concerns, DOL has adopted a temporary enforcement policy of treating the “at least annually”
requirement as being satisfied under the following circumstances:

1. View the Bulletin at http://www.dol.gov/ebsa/regs/fab2013-2.html.
2. These participant disclosures are required pursuant to new rules under DOL Regulation 404a-5. For more information on the disclosures,
see our October 26, 2010 LawFlash, “DOL Releases Final Disclosure Regulations for Participant-Directed Individual Account Plans,” available
at http://www.morganlewis.com/pubs/EB_LF_FinalDisclosureIndividualAccountPlans_26oct10.pdf; November 11, 2011 LawFlash, “SEC Staff
Grants No-Action Relief on Compliance with ERISA Disclosure Rule,” available at http://www.morganlewis.com/pubs/EB_LF_NoActionReliefCompliancewithDisclosureRule_11nov11.pdf; December 12, 2011 LawFlash, “DOL Clarifies Electronic Fee Disclosure Guidance,”
available at http://www.morganlewis.com/pubs/EB_LF_ElectronicFeeDisclosureGuidance_12dec11; May 10, 2012 LawFlash, “Department of
Labor Releases Guidance on New Disclosure Rules,” available at
http://www.morganlewis.com/pubs/EB_LF_DOLGuidanceNewDisclosureRules_10may12; and August 1, 2012 LawFlash, “DOL Revises
Guidance on Open Brokerage Windows,” available at
http://www.morganlewis.com/pubs/EB_LF_GuidanceOnOpenBrokerageWindows_1aug12.
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•

For the next comparative chart to be furnished in accordance with the regulation—which for a calendar-year
plan would be due no later than August 30, 2013, according to DOL’s interpretation—DOL will take no
enforcement action based on timeliness if the plan administrator furnishes the chart by February 25, 2014.

•

Realizing that some plan administrators have already furnished or are on course to furnish their 2013
comparative chart by August 30, 2013, DOL stated that such plan administrators may furnish the 2014
comparative chart—the next one due under the regulation—no later than 18 months after the 2013
comparative chart. For example, if the 2013 comparative chart is furnished on August 25, 2013, the next chart
can be furnished by February 25, 2015.

DOL noted that plan administrators are not relieved of their obligations under the regulation to make timely
disclosures of changes to the previously provided information and to update website information. DOL also added
that this enforcement policy does not affect the rights or obligations of parties other than DOL.
In conclusion, DOL acknowledged that this temporary relief does not address the concern that the current timing
requirement may result in a fixed annual deadline for comparative charts and that it is considering whether to
revise the regulation to provide “reasonable flexibility” to plan administrators, such as a 30-day or 45-day window.
DOL asked for comments on such an approach.

Implications
Previously, there had been some confusion about the meaning of “at least annually.” The Bulletin is helpful in
providing formal clarification as to DOL’s interpretation of this language, while, at the same time, offering some
flexibility in meeting the annual deadline for the upcoming disclosures. However, by restricting the
nonenforcement relief to DOL action, it leaves open the possibility that plan participants could bring claims for late
disclosures.
That being said, it is unclear what the remedy would be for these claims. The regulation is aimed at satisfying a
fiduciary duty to make disclosures to plan participants who have the right to direct their plan account investments.
However, while the regulation says that meeting the requirements protects a plan administrator from liability, it
does not specify any penalty or damages for not meeting the conditions of the regulation. If a participant cannot
show any direct harm from “late” disclosures, there may not be any associated liability.
By now, most large recordkeeping firms have already worked with their client plans to prepare updated participant
disclosures, with the goal of sending them to plan participants by the end of August in view of DOL’s position
(which had become known informally prior to the release of the Bulletin). To avoid further time and expense in
updating the disclosures, such plans may decide to proceed with meeting the August deadline, with the option of
changing their schedule next year if they so desire under DOL’s 2014 comparative chart relief. By then,
depending on the response to DOL’s request for comments, it is possible that DOL will have further considered
whether to provide additional flexibility by amending the regulation.

Contacts
If you have any questions or would like more information on the issues discussed in this LawFlash, please contact
any of the following Morgan Lewis attorneys:
Chicago
Brian D. Hector
Louis L. Joseph
Marla J. Kreindler
Julie K. Stapel

312.324.1160
312.324.1726
312.324.1114
312.324.1113

bhector@morganlewis.com
louis.joseph@morganlewis.com
mkreindler@morganlewis.com
jstapel@morganlewis.com

New York
Craig A. Bitman

212.309.7190

cbitman@morganlewis.com

www.morganlewis.com

2

© 2013 Morgan, Lewis & Bockius LLP

Philadelphia
Robert L. Abramowitz
Brian J. Dougherty
Vivian S. McCardell
Steven D. Spencer
David B. Zelikoff

215.963.4811
215.963.4812
215.963.5810
215.963.5714
215.963.5360

rabramowitz@morganlewis.com
bdougherty@morganlewis.com
vmccardell@morganlewis.com
sspencer@morganlewis.com
dzelikoff@morganlewis.com

Pittsburgh
Lisa H. Barton
John G. Ferreira
R. Randall Tracht

412.560.3375
412.560.3350
412.560.3352

lbarton@morganlewis.com
jferreira@morganlewis.com
rtracht@morganlewis.com

Washington, D.C.
Althea R. Day
David R. Fuller
Mary B. (Handy) Hevener
Claudia L. Hinsch
Daniel R. Kleinman
Donald J. Myers
Gregory L. Needles
Michael B. Richman

202.739.5366
202.739.5990
202.739.5982
202.739.5155
202.739.5143
202.739.5666
202.739.5448
202.739.5036

aday@morganlewis.com
dfuller@morganlewis.com
mhevener@morganlewis.com
chinsch@morganlewis.com
dkleinman@morganlewis.com
dmyers@morganlewis.com
gneedles@morganlewis.com
mrichman@morganlewis.com

About Morgan, Lewis & Bockius LLP
With 24 offices across the United States, Europe, and Asia, Morgan Lewis provides comprehensive litigation,
corporate, transactional, regulatory, intellectual property, and labor and employment legal services to clients of all
sizes—from globally established industry leaders to just-conceived start-ups. Our international team of lawyers,
patent agents, benefits advisers, regulatory scientists, and other specialists—more than 1,600 legal professionals
total—serves clients from locations in Almaty, Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg,
Houston, Irvine, London, Los Angeles, Miami, Moscow, New York, Palo Alto, Paris, Philadelphia, Pittsburgh,
Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis
or its practices, please visit us online at www.morganlewis.com.

IRS Circular 230 Disclosure
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice
contained in this communication (including any attachments) is not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing, or
recommending to another party any transaction or matter addressed herein. For information about why we are
required to include this legend, please see http://www.morganlewis.com/circular230.
This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed
as, and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials
may be considered Attorney Advertising in some states. Please note that the prior results discussed in the material do not guarantee similar
outcomes. Links provided from outside sources are subject to expiration or change. © 2013 Morgan, Lewis & Bockius LLP. All Rights
Reserved.

www.morganlewis.com

3

© 2013 Morgan, Lewis & Bockius LLP

