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July 12, 2013 

DOL Guidance on Notice of Exchange Options
New notice describing availability of Exchange coverage must be provided by October 1, 2013.
 
On May 8, the U.S. Department of Labor (DOL) issued Technical Release 2013-02, which provided long-awaited 
information about the required Notice of Coverage Options for the Exchanges (now referred to as “the 
Marketplace”) created as part of 2010’s Affordable Care Act.1 The technical release also updated the model 
Consolidated Omnibus Budget Reconciliation Act (COBRA) notice to incorporate language relating to the 
availability of coverage in the Marketplace. This notice requirement was scheduled to take effect on March 1, 
2013, but it was delayed until guidance was issued. Now that the DOL has issued such guidance, all employers 
subject to the Fair Labor Standards Act must provide the notice, even if health coverage is not offered to 
employees. Importantly, the recent one-year delay for the employer shared responsibility penalty requirement 
does not affect the due date for this notice.2 

Who must receive the notice? 
The notice must be delivered to every employee, whether or not they have health plan coverage (or are even 
eligible for such coverage) and regardless of their full-time or part-time employment status. Employers are not 
required to provide notices to dependents (whether or not they are covered or eligible) or to former employees, 
such as retirees or COBRA-qualified beneficiaries. 

When must the notice be provided to new employees? 
Effective October 1, 2013, the notice must be provided to each new employee at the time of hire. The DOL has 
indicated that providing the notice within 14 days of the date of hire will satisfy this requirement.  

When must the notice be provided to existing employees hired on or before October 1, 2013? 
The notice must be provided to existing employees on or before October 1, 2013. Presumably, this includes 
employees hired after September 15, 2013, meaning, in some cases, the notice must be provided less than 14 
days after date of hire. 

How must the notice be delivered? 
The notice must comply with the same standard as other Employee Retirement Income Security Act (ERISA) 
notices. Thus, the notice must be provided in writing in a manner calculated to be understood by the average 
employee. It may be provided by first-class mail. The notice can be provided electronically; however, it must 
comply with the DOL’s electronic disclosure requirements. In general, this means that it is only feasible to provide 
notice electronically to employees who use a computer as part of their regular job duties. Employees who do not 
use a computer to perform their duties would not be eligible to receive the documents electronically unless they 
specifically consent to electronic delivery of the notice. 

                                                 
1. View Technical Release 2013-02 at http://www.dol.gov/ebsa/newsroom/tr13-02.html.   
2. For more information on the one-year delay, view our July 3, 2013 LawFlash, “Affordable Care Act Shared Responsibility Penalty 

Delayed Until 2015,” available at http://www.morganlewis.com/pubs/EB_LF_ACASharedResponsibilityPenaltyDelayedUntil2015_03july13.  

http://www.dol.gov/ebsa/newsroom/tr13-02.html
http://www.morganlewis.com/pubs/EB_LF_ACASharedResponsibilityPenaltyDelayedUntil2015_03july13
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What must the notice say? 
Under the statute, the notice must address the following items: 

• The existence of the Marketplace, a description of services provided by the Marketplace, and contact 
information for the Marketplace 

• That the employee may be eligible for a premium tax credit or other cost-sharing reduction if the employer-
sponsored plan covers less than 60% of allowable claims (i.e., does not provide minimum value) and the 
employee purchases qualifying health coverage through the Marketplace 

• That the employee may lose the tax-free contributions from the employer (if any) toward coverage offered 
through the employer’s plan if the employee purchases health coverage through the Marketplace 

Are there model notices an employer can use? 
The DOL has prepared two model notices3 that can be used—one for employers that offer health coverage and 
one for employers that do not offer health coverage. The first pages of the model notices are almost identical and 
contain the required information set forth in the statute. Part B of the model notice for employers offering health 
coverage requires very specific information about the employer’s health coverage, including a checkbox to 
indicate whether the coverage is affordable or provides minimum value. Part B also includes additional, 
customized information that would be useful in connection with an application for coverage through the 
Marketplace. These provisions suggest that some employers may have to prepare and deliver multiple versions of 
Part B, depending on the types of coverage offered to their employees. Page three of the model notice states that 
employers have the option of completing Part B sections 13–16, which include additional information related to 
applying for Marketplace coverage. There is no similar statement indicating that the rest of Part B (on page two) is 
optional. 

The technical release provides that employers may use one of the model notices or a modified version, provided 
the notice meets the applicable content requirements. Notably, the information in Part B is not listed in the content 
requirements. However, the DOL has informally advised that the sentence in Part B that begins “** Even if your 
employer intends your coverage to be affordable . . .” should also be included in the notices from employers that 
provide coverage. Given the difficulty of customizing Part B of the model notice, employers offering coverage may 
want to provide only the first page of the notice and the Part B section quoted above, at least until future 
regulations force the provision of the additional information. 

When should the revised model COBRA notice be used? 
The changes to the model COBRA notice are not yet required by the statute or regulations, and the technical 
release indicates that employers “may” use the updated model election notice4 to help make qualified 
beneficiaries aware of coverage options through the Marketplace. Even so, there is no reason not to use the 
updated model notice as the new language is generic and benign and may someday find its way into the notice 
requirements. Because coverage will not be available through the Marketplace until 2014, employers will want to 
be careful not to start using the updated model too early. Since a COBRA election must typically be made within 
60 days of receipt of the notice, the new model notice should not be used before November 2013.

                                                 
3. View the model notices at http://www.dol.gov/ebsa/healthreform/index.html.  
4. View the updated model election notice at http://www.dol.gov/ebsa/healthreform/index.html.  

Contacts 
If you have any questions or would like more information on the issues discussed in this LawFlash, please contact 
any of the following Morgan Lewis attorneys:  

Chicago 
Andy R. Anderson 312.324.1177 aanderson@morganlewis.com 
Brian D. Hector 312.324.1160 bhector@morganlewis.com 
Marla J. Kreindler 312.324.1114 mkreindler@morganlewis.com 

http://www.dol.gov/ebsa/healthreform/index.html
http://www.dol.gov/ebsa/healthreform/index.html
http://www.morganlewis.com/bios/aanderson
mailto:aanderson@morganlewis.com
http://www.morganlewis.com/bios/bhector
mailto:bhector@morganlewis.com
http://www.morganlewis.com/bios/mkreindler
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Julie K. Stapel 312.324.1113 jstapel@morganlewis.com 
 
New York 
Craig A. Bitman 212.309.7190 cbitman@morganlewis.com 
Gary S. Rothstein 212.309.6360 grothstein@morganlewis.com 
 
Palo Alto 
S. James DiBernardo 650.843.7560 jdibernardo@morganlewis.com 
Zaitun Poonja 650.843.7540 zpoonja@morganlewis.com 
 
Philadelphia 
Robert L. Abramowitz 215.963.4811 rabramowitz@morganlewis.com 
Brian J. Dougherty 215.963.4812 bdougherty@morganlewis.com 
Amy Pocino Kelly 215.963.5042 akelly@morganlewis.com 
Robert J. Lichtenstein 215.963.5726 rlichtenstein@morganlewis.com 
Joseph E. Ronan, Jr. 215.963.5793 jronan@morganlewis.com 
Steven D. Spencer 215.963.5714 sspencer@morganlewis.com 
Mims Maynard Zabriskie 215.963.5036 mzabriskie@morganlewis.com 
David B. Zelikoff 215.963.5360 dzelikoff@morganlewis.com 
 
Pittsburgh 
Lisa H. Barton 412.560.3375 lbarton@morganlewis.com 
John G. Ferreira 412.560.3350 jferreira@morganlewis.com 
R. Randall Tracht 412.560.3352 rtracht@morganlewis.com 
 
Washington, D.C. 
Althea R. Day 202.739.5366 aday@morganlewis.com 
David R. Fuller 202.739.5990 dfuller@morganlewis.com 
Mary B. (Handy) Hevener 202.739.5982 mhevener@morganlewis.com 
Claudia L. Hinsch 202.739.5155 chinsch@morganlewis.com 
Gregory L. Needles 202.739.5448 gneedles@morganlewis.com
 
About Morgan, Lewis & Bockius LLP 
With 24 offices across the United States, Europe, and Asia, Morgan Lewis provides comprehensive litigation, 
corporate, transactional, regulatory, intellectual property, and labor and employment legal services to clients of all 
sizes—from globally established industry leaders to just-conceived start-ups. Our international team of lawyers, 
patent agents, benefits advisers, regulatory scientists, and other specialists—more than 1,600 legal professionals 
total—serves clients from locations in Almaty, Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, 
Houston, Irvine, London, Los Angeles, Miami, Moscow, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, 
Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis 
or its practices, please visit us online at www.morganlewis.com.  
 
IRS Circular 230 Disclosure 
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice 
contained in this communication (including any attachments) is not intended or written to be used, and cannot be 
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing, or 
recommending to another party any transaction or matter addressed herein. For information about why we are 
required to include this legend, please see http://www.morganlewis.com/circular230.  
 
This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed 
as, and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials 
may be considered Attorney Advertising in some states. Please note that the prior results discussed in the material do not guarantee similar 
outcomes. Links provided from outside sources are subject to expiration or change. © 2013 Morgan, Lewis & Bockius LLP. All Rights 
Reserved. 
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