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Fiscal Cliff Legislation Expands In-Plan Roth Conversion
Opportunities

American Taxpayer Relief Act extends the existing, limited in-plan Roth conversion option to all
amounts under plans that allow elective deferrals, including those amounts not yet eligible for
distribution.

The American Taxpayer Relief Act (ATRA), H.R. 8, which gained final approval from Congress on January 1,
2013, and was signed into law by President Barack Obama on January 2, 2013, expands section 402A(c)(4) of
the Internal Revenue Code of 1986, as amended (the Code), by extending the existing, limited in-plan Roth
conversion option to all amounts under plans that allow elective deferrals, such as 401(k) plans, including those
amounts not yet eligible for distribution. The new rule applies to in-plan Roth conversions in taxable years after
December 31, 2012. Plan sponsors should take this opportunity to consider possible amendments to their plan to
add or expand an in-plan Roth conversion feature.

What Is an In-Plan Roth Conversion?

If permitted under the terms of the plan, participants of a 401(k) plan, 403(b) plan, or governmental 457(b) plan
may elect an “in-plan Roth conversion” in which they transfer assets from their non-Roth accounts to a designated
Roth account in the same plan. An in-plan Roth conversion of non-Roth pretax dollars to Roth after-tax dollars
causes the converted amounts to be taxed in the year of the conversion, while generally allowing for future
qualified tax-free distributions of converted amounts and any accumulated earnings, so long as the account has
been in place for at least five years and the distribution satisfies certain other restrictions.

Prior Rule

In-plan Roth conversions were permitted on a more limited basis prior to the passage of ATRA. Under the prior
rules, conversions were limited to amounts that were otherwise distributable under tax law and the terms of the
plan. This meant that participants were generally limited to converting (1) funds that the participant had rolled over
from a prior plan, (2) employer contributions that could be withdrawn, or (3) pretax elective deferrals that the
participant could withdraw upon reaching age 59%. Active participants could not convert pretax elective deferrals
prior to attaining age 59%, for example, or employer contributions that had not been held in the plan for the
required number of years. This limited the pool of potential assets that were eligible for in-plan Roth conversion.

New Rule

Under ATRA, beginning in 2013, eligible plans that include an in-plan Roth contribution feature may offer
participants the option of converting any amounts held in the plan to after-tax Roth, regardless of whether those
amounts are currently distributable. In other words, all vested assets in an eligible plan may now be converted,
including pretax elective deferrals, employer-matching contributions, and nonelective employer contributions.

Impact and Next Steps
By broadening the pool of eligible assets, the new rule will enable plan sponsors to provide participants with a
much greater opportunity to convert pretax dollars to Roth after-tax dollars. This may be especially attractive for
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those individuals in lower tax brackets who have assets outside of the plan that can be used to pay taxes on the

conversion.

Beginning in 2013, plan sponsors will have the option, but not the obligation, to amend their eligible plans to add
or expand the in-plan Roth conversion feature. The new rule is permissive rather than mandatory and will
therefore require a plan amendment to be effective. A plan is not required to offer the expanded option, for
example, simply because it already offers an in-plan Roth conversion feature permitted under pre-ATRA rules.

Contacts

If you have any questions or would like more information on the issues discussed in this LawFlash, please contact
any of the following Morgan Lewis attorneys:

Chicago

Brian D. Hector
Marla J. Kreindler
Julie K. Stapel

New York
Craig A. Bitman

Philadelphia

Robert L. Abramowitz
Brian J. Dougherty
Vivian S. McCardell
Steven D. Spencer

Pittsburgh

Lisa H. Barton
John G. Ferreira
Lauren B. Licastro
R. Randall Tracht

Washington, D.C.
Althea R. Day
David R. Fuller

Mary B. (Handy) Hevener

Gregory L. Needles

312.324.1160
312.324.1114
312.324.1113

212.309.7190

215.963.4811
215.963.4812
215.963.5810
215.963.5714

412.560.3375
412.560.3350
412.560.3383
412.560.3352

202.739.5366
202.739.5990
202.739.5982
202.739.5448

bhector@morganlewis.com
mkreindler@morganlewis.com
jstapel@morganlewis.com

chitman@morganlewis.com

rabramowitz@morganlewis.com
bdougherty@morganlewis.com
vmccardell@morganlewis.com
sspencer@morganlewis.com

Ibarton@morganlewis.com
iferreira@morganlewis.com

llicastro@morganlewis.com
rtracht@morganlewis.com

aday@morganlewis.com
dfuller@morganlewis.com
mhevener@morganlewis.com
gneedles@morganlewis.com

About Morgan, Lewis & Bockius Lip

With 24 offices across the United States, Europe, and Asia, Morgan Lewis provides comprehensive litigation,
corporate, transactional, regulatory, intellectual property, and labor and employment legal services to clients of all
sizes—from globally established industry leaders to just-conceived start-ups. Our international team of lawyers,
patent agents, benefits advisers, regulatory scientists, and other specialists—more than 1,600 legal professionals
total—serves clients from locations in Almaty, Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg,
Houston, Irvine, London, Los Angeles, Miami, Moscow, New York, Palo Alto, Paris, Philadelphia, Pittsburgh,
Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis
or its practices, please visit us online at www.morganlewis.com.

IRS Circular 230 Disclosure

To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice
contained in this communication (including any attachments) is not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing, or
recommending to another party any transaction or matter addressed herein. For information about why we are
required to include this legend, please see http://www.morganlewis.com/circular230.
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This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed
as, and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials
may be considered Attorney Advertising in some states. Please note that the prior results discussed in the material do not guarantee similar

outcomes. Links provided from outside sources are subject to expiration or change. © 2013 Morgan, Lewis & Bockius LLP. All Rights
Reserved.
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