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April 17, 2013 

New Opinion and Advisory Program for Pre-Approved 403(b) 
Plans
The IRS releases new procedures and sample plan language to assist 403(b) plan sponsors in 
obtaining pre-approval of 403(b) plan documents and to ensure documentary compliance with 
403(b) requirements.
 
On March 28, the Internal Revenue Service (IRS) issued Revenue Procedure 2013-22,1 which establishes long-
awaited procedures for IRS pre-approval of Internal Revenue Code (IRC) section 403(b) plan documents. Under 
the new program established by Revenue Procedure 2013-22, 403(b) plan sponsors—including mutual funds, 
insurance companies, and professional service firms or similar entities—may obtain advance IRS approval of the 
form of their 403(b) plans. IRS pre-approval would provide hospitals, schools, and other eligible employers 
adopting the plan assurance that the plan’s written terms comply with IRC section 403(b) and the final 403(b) 
regulations issued in 2007 (403(b) requirements), which added a written plan document requirement.2  

The new procedures for 403(b) plans are similar in many respects to the procedures described in Revenue 
Procedure 2011-493 for qualified plans under IRC section 401(a). However, unlike the pre-approved plan program 
for 401(a) qualified plans, an employer that adopts a pre-approved 403(b) plan will not be able to apply for an 
individual determination letter for the plan. The IRS has stated that, at this time, it does not intend to create a 
determination letter program for 403(b) plans.  

The IRS also issued an information package4 that contains samples of plan provisions that have been found to 
satisfy certain 403(b) requirements. The information package is intended to assist 403(b) plan sponsors in 
preparing pre-approved plan documents and to accelerate the IRS’s review and approval of such plans. To the 
extent that an employer sponsors an individually designed plan, the sample plan provisions included in the 
information package will serve as helpful guidance in ensuring that the employer’s individually designed 403(b) 
plan document meets the 403(b) requirements. 

This LawFlash highlights the key provisions of Revenue Procedure 2013-22 and the information package.  

Requirements for Prototype 403(b) Plans 
Under Revenue Procedure 2013-22, a prototype 403(b) plan consists of a basic plan document and an adoption 
agreement, both of which are intended to satisfy the 403(b) requirements. Prototype plan sponsors must submit 
both documents to the IRS for approval. Approval will be provided in the form of an opinion letter issued to the 
prototype plan sponsor by the IRS that the form of the documents meets such requirements.  

The Revenue Procedure provides for two forms of prototype 403(b) plans: the “standardized” plan and the 

                                                 
1. View Revenue Procedure 2013-22 at http://www.irs.gov/pub/irs-drop/rp-13-22.pdf. 
2. For a summary of the written plan document requirement and other requirements under the final IRC section 403(b) regulations, see our 

August 8, 2007, LawFlash, “Final Regulations Under Section 403(b),” available at 
http://www.morganlewis.com/pubs/EB_403(b)_LF_08aug07.pdf. 

3. View Revenue Procedure 2011-49 at http://www.irs.gov/pub/irs-drop/rp-11-49.pdf.  
4. View the information package at http://www.irs.gov/pub/irs-tege/403b_lrm0313.pdf.  

http://www.irs.gov/pub/irs-drop/rp-13-22.pdf
http://www.morganlewis.com/pubs/EB_403(b)_LF_08aug07.pdf
http://www.irs.gov/pub/irs-drop/rp-11-49.pdf
http://www.irs.gov/pub/irs-tege/403b_lrm0313.pdf
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“nonstandardized” plan. A prototype 403(b) plan is a “standardized” plan if the only contributions the employer 
may elect to provide under the plan are elective deferrals or if the terms of the plan satisfy uniform coverage and 
nondiscrimination requirements with respect to any contributions under the plan other than elective deferrals. An 
eligible employer that adopts a “standardized” plan generally can rely directly on the opinion letter for the plan.  

A “nonstandardized” plan, on the other hand, is a prototype 403(b) plan that is not a “standardized” plan. An 
eligible employer that adopts a “nonstandardized” plan can generally rely directly on the opinion letter for the plan 
if the plan is a governmental plan or the employer is a church or qualified church-controlled organization. In all 
other cases, an eligible employer that adopts a “nonstandardized” plan can generally rely directly on the opinion 
letter for the plan, except with respect to whether nonelective contributions under the plan satisfy the 
nondiscrimination requirements of IRC sections 401(a)(4) and 410(b). 

Requirements for Volume Submitter 403(b) Plans 
Under Revenue Procedure 2013-22, a “volume submitter 403(b) plan” refers to either a “specimen 403(b) plan” of 
a volume submitter practitioner or a plan of a client of the volume submitter practitioner that is substantially similar 
to the volume submitter’s approved specimen plan. A “specimen 403(b) plan” is a model plan document of a 
volume submitter (rather than the actual plan of an eligible employer) that is intended to comply with the 403(b) 
requirements. A “specimen 403(b) plan” may, but is not required to, include an adoption agreement. The IRS will 
provide approval in the form of an advisory letter issued to the volume submitter practitioner. 

An adopting employer of a volume submitter 403(b) plan can rely directly on the advisory letter for the approved 
specimen plan, except to the extent that the employer’s plan is not identical to the approved specimen plan. The 
adopting employer can disregard any differences solely on account of the employer’s selection of options 
provided under the specimen plan, except with respect to the nondiscrimination requirements of IRC sections 
401(a)(4) and 410(b) (unless those requirements do not apply to the plan, for example, because the only 
contributions under the plan are elective deferrals). 

Requirements for All Pre-Approved 403(b) Plans  
Under the new program, the IRS will review the basic plan document and adoption agreement, or the specimen 
plan, as applicable, but it will not review any investment arrangements or any other documents that may form a 
part of an eligible employer’s plan. Accordingly, the terms of the basic plan document and adoption agreement, or 
the volume submitter specimen plan, as applicable, must satisfy the 403(b) requirements independent of the 
terms of the investment arrangements or any other document that forms a part of the eligible employer’s plan.  

Because every pre-approved 403(b) plan includes the investment arrangements under the plan in addition to the 
basic plan document and adoption agreement or the volume submitter specimen plan, every pre-approved 403(b) 
plan must incorporate, by reference, the terms of the investment arrangements under the plan. Although the IRS’s 
review is limited to the basic plan document and adoption agreement, or the volume submitter specimen plan, as 
applicable, the terms of the investment arrangements and other documents that are incorporated by reference 
must satisfy applicable law and may not contain any provisions that are inconsistent with the 403(b) requirements. 
Every pre-approved 403(b) plan must provide that the terms of the pre-approved plan will govern in the event of 
any conflict between the terms of the pre-approved plan and the terms of investment arrangements under the 
plan or any other document incorporated by reference into the plan.  

Revenue Procedure 2013-22 provides a list of all of the provisions that must be included in every pre-approved 
403(b) plan. One of those provisions requires each pre-approved 403(b) plan to give the prototype plan sponsor 
or volume submitter practitioner the authority and responsibility to amend the pre-approved plan on behalf of each 
adopting eligible employer in order to maintain the plan’s compliance with the 403(b) requirements.  

Sample Language 
In the information package, the IRS has published sample language that pre-approved 403(b) plan sponsors may 
use in preparing to submit their plans to the IRS for approval. The sample language has been written for prototype 
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403(b) plans. However, except for language that relates to requirements applicable only to prototype 403(b) 
plans, the sample language is also generally suitable for use in volume submitter specimen plans that include an 
adoption agreement. The sample language may also be appropriately modified to be suitable in volume submitter 
plans that do not include an adoption agreement. As noted above, the sample language may serve as a 
guidepost for employers that sponsor individually designed 403(b) plans to help ensure that their plan documents 
meet the 403(b) requirements. 

The sample language is not automatically required in pre-approved 403(b) plans but should be used as a guide in 
drafting such plans. To expedite the review of their plans, pre-approved 403(b) plan sponsors are encouraged to 
use the IRS’s sample language and to identify if such language is being used in their plan documents.  

Procedures for Applying for Opinion or Advisory Letter  
The IRS will accept applications from prototype and volume submitter plan sponsors as early as June 28, 2013, 
but not after April 30, 2014. A separate application is required for each adoption agreement that is offered for 
adoption by a prototype sponsor and each specimen plan of a volume submitter. The IRS is developing forms for 
these applications and will issue an announcement when the forms become available. Until such time as the 
forms are available, an application for an opinion or advisory letter for a 403(b) prototype or specimen plan may 
be made by submitting the plan to the IRS, along with a completed and signed “Application for Approval of § 
403(b) Pre-approved Plan,” as provided in the appendix to Revenue Procedure 2013-22. The applicable user fee, 
determined under Revenue Procedure 2013-85 as if the application were for a qualified master and prototype plan 
or volume submitter plan under IRC section 401(a), must also be included with the application. Adopting 
employers will have at least one year after the IRS announces that it has ruled on all of the applications to adopt 
the pre-approved plans.  

Maintenance of Pre-Approved 403(b) Plans  
Revenue Procedure 2013-22 requires every prototype and volume submitter 403(b) plan sponsor to amend its 
plans to reflect changes in the IRC, regulations, revenue rulings, or other guidance issued by the IRS to retain 
their approved status and send copies of amendments to adopting employers. The IRS expects to issue future 
guidance to require every prototype and volume submitter 403(b) plan to be restated by the plan sponsors every 
six years. Upon issuance of a new opinion or advisory letter for the restated plan, adopting eligible employers 
would generally be required to adopt the restated plan. Although pre-approved plan sponsors are not required to 
monitor an adopting employer plan’s compliance with the 403(b) requirements, all pre-approved plan sponsors 
are tasked with the duty to inform an adopting employer of its failure to satisfy the 403(b) requirements if the 
sponsor has knowledge that the employer’s plan no longer satisfies those requirements.  

Implications 
The new procedures and information package provide helpful guidance for 403(b) plan sponsors to obtain IRS 
pre-approval of 403(b) plan documents and a process by which such pre-approved plan documents can continue 
to ensure documentary compliance with the 403(b) requirements in the future. In addition, the sample plan 
provisions included in the information package will help streamline the pre-approval process with the IRS for 
prototype documents. A pre-approved 403(b) plan document will likely be considered by smaller employers with 
relatively simple plan designs because of the assurance that the pre-approved plan document meets the 403(b) 
requirements. However, employers with more complex plan designs may instead continue to opt for an 
individually designed plan. To that end, the sample plan provision in the information package will provide a helpful 
resource for employers that sponsor individually designed 403(b) plans for purposes of ensuring that the 
employer’s individually designed 403(b) plan document meets the 403(b) requirements. Of course, no matter 
whether an employer adopts a pre-approved 403(b) plan document or an individually designed plan document, 
operating the plan in accordance with the 403(b) requirements is a critical component to compliance.  

                                                 
5. View Revenue Procedure 2013-8 at http://www.irs.gov/irb/2013-01_IRB/ar13.html.  

http://www.irs.gov/irb/2013-01_IRB/ar13.html
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Contacts 
If you have any questions or would like more information on the issues discussed in this LawFlash, please contact 
any of the following Morgan Lewis attorneys:  

Chicago 
Brian D. Hector  312.324.1160  bhector@morganlewis.com  
Marla J. Kreindler  312.324.1114  mkreindler@morganlewis.com  
Julie K. Stapel  312.324.1113  jstapel@morganlewis.com  
 
New York 
Craig A. Bitman  212.309.7190  cbitman@morganlewis.com  
 
Philadelphia 
Robert L. Abramowitz  215.963.4811  rabramowitz@morganlewis.com  
Brian J. Dougherty  215.963.4812  bdougherty@morganlewis.com  
Amy Pocino Kelly  215.963.5042 akelly@morganlewis.com  
Vivian S. McCardell  215.963.5810  vmccardell@morganlewis.com  
Steven D. Spencer  215.963.5714  sspencer@morganlewis.com  
 
Pittsburgh 
Lisa H. Barton  412.560.3375  lbarton@morganlewis.com  
John G. Ferreira  412.560.3350  jferreira@morganlewis.com  
Lauren B. Licastro  412.560.3383  llicastro@morganlewis.com  
R. Randall Tracht  412.560.3352  rtracht@morganlewis.com  
 
Washington, D.C. 
Althea R. Day  202.739.5366  aday@morganlewis.com  
David R. Fuller  202.739.5990  dfuller@morganlewis.com  
Mary B. (Handy) Hevener  202.739.5982  mhevener@morganlewis.com  
Gregory L. Needles  202.739.5448  gneedles@morganlewis.com  
 
About Morgan, Lewis & Bockius LLP 
With 24 offices across the United States, Europe, and Asia, Morgan Lewis provides comprehensive litigation, 
corporate, transactional, regulatory, intellectual property, and labor and employment legal services to clients of all 
sizes—from globally established industry leaders to just-conceived start-ups. Our international team of lawyers, 
patent agents, benefits advisers, regulatory scientists, and other specialists—more than 1,600 legal professionals 
total—serves clients from locations in Almaty, Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, 
Houston, Irvine, London, Los Angeles, Miami, Moscow, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, 
Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis 
or its practices, please visit us online at www.morganlewis.com.  
 
IRS Circular 230 Disclosure 
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice 
contained in this communication (including any attachments) is not intended or written to be used, and cannot be 
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing, or 
recommending to another party any transaction or matter addressed herein. For information about why we are 
required to include this legend, please see http://www.morganlewis.com/circular230.  
 
This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed 
as, and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials 
may be considered Attorney Advertising in some states. Please note that the prior results discussed in the material do not guarantee similar 
outcomes. Links provided from outside sources are subject to expiration or change. © 2013 Morgan, Lewis & Bockius LLP. All Rights 
Reserved. 
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