
1

DOL Publishes Final Participant Contributions Regulation

January 14, 2010

On January 14, the U.S. Department of Labor (DOL) published a final regulation on when participant 
contributions—amounts an employer has received from its employees or withheld from wages for 
contribution to an employee benefit plan—become “plan assets” subject to ERISA.

Since 1996, the general rule has been that participant contributions become plan assets on the earliest 
date on which the contributions can reasonably be segregated from the employer’s general assets, 
subject to certain maximum time periods. For pension plans, the maximum time period is no later than 
the 15th business day of the month following the month in which the amount was received by the 
employer or would otherwise have been payable to the employee in cash. For welfare plans, the 
maximum period is 90 days from the date of receipt or withholding. If contributions are not timely 
deposited, then the employer can be subject to fiduciary liability under ERISA for any losses or interest 
on those amounts over the period of the delay.

The problem DOL has encountered in reviewing compliance with this general rule is that it is not always 
clear when is the “earliest date” on which the segregation of contributions is possible. In February 2008, 
DOL proposed to create a “safe harbor” to provide a higher degree of certainty. Under the proposed safe 
harbor, employers with plans that have fewer than 100 participants (“small” plans) would be considered 
to have been timely under the “earliest date” requirement if the contributions are deposited within seven 
business days.

DOL has now adopted this seven-business-day safe harbor rule, effective immediately. The rule applies 
for all “small” plans, both pension and welfare benefit plans.

DOL rejected comments requesting a longer safe harbor period, taking the position that any problems in 
meeting the seven-business-day safe harbor could be accommodated under the “facts and circumstances 
general rule” that looks to the earliest date on which the contributions can reasonably be segregated.
DOL also rejected comments asking it to extend the safe harbor to contributions to “large” plans, i.e., 
those with 100 or more participants, on the basis of an insufficient record. DOL further declined to 
create special rules for multiemployer and multiple employer plans.
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The final regulation also adopts DOL’s previously-stated position that the general rule on when 
contributions become plan assets applies to participant loan repayments. The seven-business-day safe 
harbor for small plans applies as well.

DOL retained without change a special rule for a SIMPLE plan that involves SIMPLE IRAs, under 
which the maximum period for depositing contributions is 30 calendar days after the end of the month in 
which the employees would otherwise have received the amounts in cash. In addition, DOL clarified 
that Technical Release 92-01, which provides an exception for cafeteria plans from the general rule that 
ERISA plan assets must be held in trust, is not affected by this final regulation.

If you have any questions or would like more information on any of the issues discussed in this 
LawFlash, please contact any of the Morgan Lewis attorneys listed below: 
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Washington, D.C. 
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Howard M. Radzely 202.739.5996 hradzely@morganlewis.com

About Morgan, Lewis & Bockius LLP

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, and intellectual property legal services to clients of all 
sizes—from global Fortune 100 companies to just-conceived startups—across all major industries. Our 
international team of attorneys, patent agents, employee benefits advisors, regulatory scientists, and 
other specialists—more than 3,000 professionals total—serves clients from locations in Beijing, Boston, 
Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles, Miami, 
Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, 
and Washington, D.C. For more information about Morgan Lewis or its practices, please visit us online 
at www.morganlewis.com. 

IRS Circular 230 Disclosure
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax 
advice contained in this communication (including any attachments) is not intended or written to be 
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or 
(ii) promoting, marketing or recommending to another party any transaction or matter addressed herein. 
For information about why we are required to include this legend, please see 
http://www.morganlewis.com/circular230.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any 
specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states. 

Please note that the prior results discussed in the material do not guarantee similar outcomes. 

© 2010 Morgan, Lewis & Bockius LLP. All Rights Reserved.

mailto:gbraden@morganlewis.com
mailto:hradzely@morganlewis.com
http://www.morganlewis.com
http://www.morganlewis.com/circular230



