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The U.S. District Court for the Northern District of California ruled in December 2009 that statements
made by an officer of Delta Star, Inc. (Company) regarding the financial condition and anticipated
performance of the Company, which was also the plan sponsor of the Delta Star, Inc. Employee Stock
Ownership Plan (ESOP), were sufficiently connected to benefits payable under the ESOP so as to be
actionable as a fiduciary breach under ERISA."

The plaintiff, John Balsley, was a participant in the ESOP and held 58,910 shares of Company stock in
his ESOP account. As of December 31, 2006, the per share value for the shares of Company stock held
by the ESOP was determined to be $22.38. John Green, CFO of the Company, contacted the plaintiff on
two separate occasions in October 2007 and offered a lump-sum buyback of the stock held in the
plaintiff’s ESOP account. The offer was based on the December 31, 2006 valuation. In his
communications with the plaintiff, the CFO indicated that (1) cash may not be available in future to buy
back the ESOP shares and (2) the lump-sum offer would not remain open. However, according to the
court, the CFO failed to advise the plaintiff that (1) “Delta Star was having a record sales year with
record gross profits and net sales increasing over 50%”* and that (2) “[E]ven though annual valuation
[for 2007] had not been completed, based on the increased gross profits and revenue, Delta Star’s stock
[value] had increased.”

On November 26, 2007, the plaintiff received a lump-sum distribution from the ESOP in the amount of
$1,318,422.15. As of December 31, 2007 the per share value for the shares held by the ESOP was
$142.45. If the plaintiff’s distribution had been based upon the December 31, 2007 valuation, the
plaintiff would have received $8,391,729.50, a difference of $7,072,307.35.

The plaintiff sued the ESOP, the trustees of the ESOP, the Company, and the CFO (defendants), alleging
two material misrepresentations and further alleging two material omissions by the defendants.

Misrepresentations

(1) “[CJash may not be available in the future to buy Balsley’s shares from the ESOP.™

(2) “[T]he opportunity to cash in his shares...would not remain open.”

Balsley v. Delta Star Employee Stock Ownership Plan, C09-2952 TEH (N.D. Cal., Dec. 10, 2009).
Balsley, slip op. at 2.
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Omissions

(1) “Delta Star was having a record sales year with record gross profits and net sales increasing
over 50%.”°

(2) “[E]ven though annual valuation [for 2007] had not been completed, based on the increased
gross profits and revenue, Delta Star’s stock [value] had increased.””’

The defendants sought to dismiss on the basis that the plaintiff’s allegations failed to state a claim upon
which relief can be granted. The defendants argued that the plaintiff claimed two material omissions in
the information presented to him were not actionable, because the omitted information relates only to the
operations of the Company in which the ESOP invests and are therefore not “with respect to a plan,” as
required by the Employee Retirement Income Security Act of 1974 (ERISA).

Previous case law established upon similar facts® warns companies against “intentionally” connecting
statements regarding the financial health of the company to statements about the future of benefits.
Doing so may result in “[the company’s] intended communication about the security of benefits [being]
rendered ‘materially misleading’ and ‘an act of plan administration’.” In light of this prior case law, the
Delta Star court found that “when the allegations are viewed in a light most favorable to Plaintiff, as
required at this stage of the proceedings, they suggest that [Plaintiff] was encouraged to accept the lump-
sum distribution based on the December 31, 2006 stock valuation in part because Delta Star had a
questionable financial future that might or would preclude a future lump-sum offer.” So the allegations
made by the plaintiff “reflect an intentional connection between the lump-sum offer to [the plaintiff] and
the financial outlook of [the Company] and are therefore actionable under ERISA.”"

In addition, the court determined that the alleged misrepresentation that the ESOP would not offer a
lump-sum option in the future is also actionable since the terms of the ESOP allow the trustees to
determine each year whether to allow lump-sum distributions.

The court did find in favor of the defendants on the issue of the availability of cash to repurchase ESOP
shares in the future, finding that the statement that cash may not be available in the future for a lump
sum is not actionable, because increased sales and revenue do not necessarily translate into increased
cash availability, so it is not plausible that the defendants would have known with certainty whether cash
would be available to offer a lump-sum distribution in the future.

The court also dismissed the plaintiff’s claim under ERISA 502(a)(2), which provides a remedy for
fiduciary breaches that cause a loss to the plan but “does not provide a remedy for individual injuries
distinct from plan injuries.”"!

Recent case law has permitted suits under ERISA 502(a)(2) for fiduciary breaches that impair the value
of plan assets in a participant’s individual account.'” The court found that the plaintiff offered no
arguments that showed how the alleged breach of fiduciary duty “impaired the value of the Plan’s assets;

S
6 1d. at 6.
L /A

§ Varity Corp. v. Howe, 516 U.S. 489 (1999).

Balsley, slip op. at 6.

"

" Id at 4.

"2 Citing LaRue v. DeWolff, Bobert & Assocs., Inc., 128 S. Ct. 1020, 1026 (2008).

2



he does not, for instance, assert that Defendants’ alleged conduct in any way decreased the value of
[Company] stock held in the Plan.”"* Thus, while case law has permitted individuals to pursue litigation
under ERISA 502(a)(2), the Delta Star court requires that a suit under ERISA 502(a)(2) must show a
loss in value to the plan in order to proceed.
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Employee Ownership Conference Brings Business Leaders and Innovators from Across the

Nation to Minneapolis, Minnesota April 19-22, 2010

From April 19-22, more than 700 business leaders and employee ownership and equity professionals
will gather at the Hilton Hotel in downtown Minneapolis for the 2010 Employee Ownership Conference,
presented by the National Center for Employee Ownership (NCEO) and the Beyster Institute at the
University of California, San Diego’s Rady School of Management.

Morgan Lewis is a proud sponsor of this conference. To register, call the NCEO at 510.208.1304 or
register online at http://www.nceo.org/pages/acreg.php.

Act now to take advantage of a special discounted registration deal—a $25 discount if you mention
Morgan Lewis while registering over the phone, or use the following discount code while registering
online: MNCONF.

We look forward to seeing you there.

B Bualsley, slip op. at 6.
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About Morgan, Lewis & Bockius Lrp

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive
transactional, litigation, labor and employment, and intellectual property legal services to clients of all
sizes—from global Fortune 100 companies to just-conceived startups—across all major industries. Our
international team of attorneys, patent agents, employee benefits advisors, regulatory scientists, and
other specialists—more than 3,000 professionals total—serves clients from locations in Beijing, Boston,
Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles, Miami,
Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo,
and Washington, D.C. For more information about Morgan Lewis or its practices, please visit us online
at www.morganlewis.com.

IRS Circular 230 Disclosure

To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax
advice contained in this communication (including any attachments) is not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or
(i1) promoting, marketing or recommending to another party any transaction or matter addressed herein.
For information about why we are required to include this legend in emails, please see
http://www.morganlewis.com/circular230.
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