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June 28, 2012 

D.C. Circuit Court Upholds EPA Regulation of Greenhouse 
Gases
EPA’s Endangerment Determination, Tailpipe Rule, Timing Rule, and Tailoring Rule survive 
multiple challenges, confirming EPA’s ability to require permits under the Clean Air Act for 
emissions of carbon dioxide and other greenhouse gases. 
 
The U.S. Court of Appeals for the District of Columbia Circuit issued a decision on June 26 upholding the U.S. 
Environmental Protection Agency’s (EPA’s) regulation of emissions of greenhouse gases under the Clean Air Act. 
The U.S. Supreme Court in Massachusetts v. EPA, 549 U.S. 497 (2007), had held that greenhouse gases are an 
air pollutant subject to regulation under the Clean Air Act; however, the Court left it up to EPA to determine how to 
regulate. The June 26 decision in Coalition for Responsible Regulation, Inc. v. EPA affirmed EPA’s initial steps to 
require facilities that emit carbon dioxide and other greenhouse gases to obtain permits for their emissions, 
including EPA’s decision to adopt an implementation schedule intended to reduce the number of facilities covered 
within the regulated community and reduce burdens on the state agencies primarily responsible for processing 
permit applications. 

EPA Regulation after Massachusetts v. EPA 
Following the Supreme Court’s decision in Massachusetts v. EPA, EPA issued a series of determinations and 
regulations that established a permitting program under the Clean Air Act for emissions of greenhouse gases: (1) 
the December 2009 Endangerment Determination, (2) the May 2010 Tailpipe Rule, (3) the April 2010 Timing 
Rule, and (4) the June 2010 Tailoring Rule. EPA found in the Endangerment Determination that emissions of 
greenhouse gases contribute to climate change and thereby may reasonably be anticipated to endanger public 
health or welfare. The Tailpipe Rule set greenhouse gas emission standards for cars and light duty trucks. The 
Timing Rule provided that any obligation for stationary sources, such as factories, power plants, and refineries, to 
obtain permits for their emissions of greenhouse gases under the Clean Air Act’s Prevention of Significant 
Deterioration (PSD) or Title V programs would occur no earlier than when manufacturers of cars and light duty 
trucks would be required to produce vehicles subject to the greenhouse gas emission standards under the 
Tailpipe Rule. Finally, the Tailoring Rule established a schedule for when different stationary sources of 
greenhouse gases needed to obtain permits for their greenhouse gases.  

Industry trade associations, state governments, and nongovernmental organizations filed numerous petitions 
challenging EPA’s series of greenhouse gas rulemakings. The D.C. Circuit Court consolidated these petitions 
under Coalition for Responsible Regulation, Inc. v. EPA, and dismissed or denied all challenges. The court then 
engaged in an analysis of whether each of the four rulemakings was arbitrary and capricious.  

Coalition for Responsible Regulation, Inc. v. EPA 
In its decision, the D.C. Circuit Court found that EPA’s actions were based on the clear intent of Congress under 
the Clean Air Act, The court upheld EPA’s interpretation of the Clean Air Act’s standard for issuing an 
endangerment finding, the sufficiency and use of the scientific record supporting the determination, and EPA’s 
decision not to quantify the endangerment caused by climate change. Significantly, the court held that EPA was 
authorized to proceed with the Endangerment Determination, even if there still was “some residual uncertainty” in 
the scientific record with regard to climate change, and did not need to provide a “rigorous step-by-step proof of 
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cause and effect” nor precise numerical values in connection with the determination. The court rejected the 
challenges to the Tailpipe Rule, finding that the Clean Air Act and the Supreme Court’s decision in Massachusetts 
v. EPA provided EPA no statutory basis to support “further inaction.” With respect to EPA’s application of the 
Clean Air Act’s PSD permitting program to greenhouse gas emissions from stationary sources, the court relied on 
EPA’s traditional interpretation and implementation of the PSD provisions in the Clean Air Act to dismiss the 
petitions of industries already subject to the PSD program for other emissions and to deny the petitions of those 
industries newly subject to the PSD program as a result of their greenhouse gas emissions. In doing so, it 
concluded that the term “pollutant” as used within the PSD statute clearly embraced greenhouse gases and thus 
made the PSD program applicable to sources with sufficient greenhouse gas emissions. The court also found that 
no petitioner was able to establish any injury resulting from the Timing Rule or Tailoring Rule, and all such 
petitioners therefore lacked standing because any burden associated with obtaining PSD permits or processing 
the associated applications was derived from the obligations in the Clean Air Act itself, not the historic or new 
rules, and because the new rules worked to reduce the burdens that the statute would otherwise impose. It 
thereby dismissed all challenges to the Timing and Tailoring Rules for lack of jurisdiction. 

Implications 
The case is an important milestone in EPA’s continued efforts to regulate greenhouse gases to address climate 
change. More broadly, the case provides instruction on EPA’s rulemaking authority under the Clean Air Act and 
the manner in which it may support its rulemaking activities. Of immediate significance, the 75,000/100,000 ton 
per year emissions thresholds established in the Tailoring Rule will continue to govern major source/major 
modification permitting applicability under the federal PSD program until and unless EPA revises them.
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Now Available: Environmental eDeskbook 
This eDeskbook is designed to be an up-to-date reference tool for people encountering environmental issues and 
the regulatory framework established to protect the environment. The eDeskbook provides quick access to 
current contact information, articles, environmental regulations, noteworthy calendar items, and other 
environmental resource materials. View the Environmental eDeskbook at 
environmentaldeskbook.morganlewis.com.  
 
About Morgan, Lewis & Bockius LLP 
With 24 offices across the United States, Europe, and Asia, Morgan Lewis provides comprehensive litigation, 
transactional, labor and employment, regulatory, and intellectual property legal services to clients of all sizes—
from global Fortune 100 companies to just-conceived start-ups—across all major industries. Our international 
team of attorneys, patent agents, employee benefits advisors, regulatory scientists, and other specialists—some 
3,000 professionals total—serves clients from locations in Almaty, Beijing, Boston, Brussels, Chicago, Dallas, 

mailto:jhurwitz@morganlewis.com
mailto:rtenpas@morganlewis.com
mailto:wlewis@morganlewis.com
mailto:cmcauliffe@morganlewis.com
mailto:mwoelfling@morganlewis.com
http://environmentaldeskbook.morganlewis.com/


 
 
 

www.morganlewis.com       3     © 2012 Morgan, Lewis & Bockius LLP 
 

Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles, Miami, Moscow, New York, Palo Alto, Paris, 
Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For more 
information about Morgan Lewis or its practices, please visit us online at www.morganlewis.com.  
 
This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed 
as, and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials 
may be considered Attorney Advertising in some states. Please note that the prior results discussed in the material do not guarantee similar 
outcomes. Links provided from outside sources are subject to expiration or change. © 2012 Morgan, Lewis & Bockius LLP. All Rights 
Reserved. 
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