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July 31, 2012 

Major Provisions of Pennsylvania’s Oil and Gas Act Deemed 
Unconstitutional
Commonwealth Court rules on amendments limiting municipal zoning authority. 
 
On July 26, the Commonwealth Court of Pennsylvania held that 2012 amendments to Pennsylvania’s Oil and Gas 
Act (Act 13) that preempt local zoning ordinances conflicting with the act are unconstitutional. The amendments 
were part of a comprehensive legislative package that revised requirements relating to oil and gas drilling and 
associated operations and that imposed impact fees on wells drilled in the Marcellus Shale and other 
unconventional formations. 

Background  
In Robinson Township v. Commonwealth, No. 284 M.D. 2012 (Pa. Commw. Ct. July 26, 2012), available at 
http://www.pacourts.us/OpPosting/Cwealth/out/284MD12_7-26-12.pdf, seven municipalities (collectively, 
Petitioners) filed a petition for review challenging the constitutionality of amendments to the Oil and Gas Act. Act 
13 added section 3304, which required municipalities to adopt uniform local zoning ordinances that allow for the 
development of oil and gas resources in all zoning districts.  

The Petitioners claimed that section 3304 prevents them from fulfilling their constitutional obligations to protect the 
health and safety of their citizens, as well as public natural resources, from the impacts of oil and gas drilling. The 
Commonwealth of Pennsylvania and the Pennsylvania Public Utility Commission countered that the Petitioners 
lack standing to bring the suit and have no constitutional right to enact zoning ordinances, and that Pennsylvania 
property owners have a right to allow oil and gas drilling. 

Commonwealth Court’s Decision  
In a 4-3 majority opinion, the Commonwealth Court held that “58 Pa. C.S. § 3304 violates substantive due 
process because it does not protect the interests of neighboring property owners from harm, alters the character 
of neighborhoods and makes irrational classifications . . . .” Robinson Twp., slip op. at 33. 

The majority found section 3304 “irrational” because it requires municipalities to allow “drilling operations and 
impoundments, gas compressor stations, storage and use of explosives in all zoning districts, and applies 
industrial criteria to restrictions on height of structures, screening and fencing, lighting and noise.” Id.   

The majority concluded that because section 3304 mandates “all oil and gas operations in all zoning districts, 
including residential districts, as a matter of law,” it is unconstitutional. The majority declared section 3304 and 
related provisions to be null and void and permanently enjoined their enforcement by the Commonwealth of 
Pennsylvania. Id. at 35. Section 3302 of the Oil and Gas Act, which prohibits municipalities from enacting 
ordinances regulating those aspects of oil and gas operations subject to statewide environmental laws, is not 
affected by the decision. 

Implications 
The Commonwealth Court’s majority opinion will not be the last word on whether the amendments to 
Pennsylvania’s Oil and Gas Act limiting municipal zoning authority are unconstitutional, as the decision already 
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has been appealed to the Pennsylvania Supreme Court by the Pennsylvania Public Utility Commission and the 
Pennsylvania Attorney General. Robinson Township nonetheless stands as a stark reminder that regulation of 
natural gas drilling in the Marcellus Shale region is a rapidly evolving and unsettled area of law that will 
unquestionably have significant ramifications on the oil and gas industry going forward. 

Contacts 
If you have any questions or would like more information on the issues discussed in this LawFlash, please contact 
any of the following Morgan Lewis attorneys:  
 
Harrisburg 
Maxine M. Woelfling 717.237.5065  mwoelfling@morganlewis.com 
 
Washington, D.C. 
Steven A. Luxton  202.739.5452  sluxton@morganlewis.com  
 
Now Available: Environmental eDeskbook 
This eDeskbook is designed to be an up-to-date reference tool for people encountering environmental issues and 
the regulatory framework established to protect the environment. The eDeskbook provides quick access to 
current contact information, articles, environmental regulations, noteworthy calendar items, and other 
environmental resource materials. View the Environmental eDeskbook at 
environmentaldeskbook.morganlewis.com.  
 
About Morgan, Lewis & Bockius LLP 
With 24 offices across the United States, Europe, and Asia, Morgan Lewis provides comprehensive litigation, 
corporate, transactional, regulatory, intellectual property, and labor and employment legal services to clients of all 
sizes—from globally established industry leaders to just-conceived start-ups. Our international team of lawyers, 
patent agents, benefits advisers, regulatory scientists, and other specialists—more than 1,600 legal professionals 
total—serves clients from locations in Almaty, Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, 
Houston, Irvine, London, Los Angeles, Miami, Moscow, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, 
Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis 
or its practices, please visit us online at www.morganlewis.com.  
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