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NJDEP Rule Provides Relief from Environmental Regulatory

Requirements

New Jersey Department of Environmental Protection to begin accepting applications this
summer for waivers of environmental compliance.

The New Jersey Department of Environmental Protection (NJDEP) adopted a new rule on March 8 that provides
a process for NJDEP to waive compliance with regulatory requirements. Waivers of compliance are granted at
NJDEPIs discretion, following a demonstration by a party seeking the waiver, and consistent with NJDEPis core
mission to maintain, protect, and enhance New Jerseyis natural resources and to protect public health, safety and
welfare, and the environment. NJDEP will begin accepting applications for waivers on August 1, 2012.

A party seeking to obtain a waiver of compliance with one of the stateis environmental regulatory requirements
must submit an application to NJDEP demonstrating that strict compliance with one of NJDEPIs regulations
should be waived based on at least one of the following four reasons: (1) a conflict among rules adopted by
NJDEP or between an NJDEP rule and a rule of another state or federal agency makes compliance with both
rules impossible or impracticable, (2) strict compliance with the rule would be unduly burdensome, (3) the waiver
would result in a net environmental benefit that substantially outweighs any detriment that would result from the
waiver, or (4) a declared public emergency.

The waiver request, NJDEPI{s determination to consider a waiver, and NJDEPis decision on each waiver are
subject to public notice. The Waiver Rule also lists 13 categories of rules and requirements that may not be
waived under the new rule, including any requirement imposed by a state statute or federal law, unless the statute
or federal law provides for a waiver. If NJDEP grants a waiver request, the waiver is limited to the particular rule,
project, and applicant that sought the waiver and does not apply to other projects, activities, or locations. Also,
NJDEP may impose conditions on the waiver, including monitoring and reporting environmental impacts and
implementing environmental offsets to ensure that the waiver results in a net environmental benefit.

NJDEP is developing processes for handling waiver requests, including application forms, electronic systems for
receiving and tracking waiver requests, and online reports to provide the public with information on applications
for waivers and NJDEP/s decisions. These forms and systems are expected to be in place before August 1.

The new rule provides NJDEP with additional flexibility in implementing environmental programs. The new rule
also provides regulated parties and NJDEP with a means to address inconsistent regulatory requirements in a
transparent manner without sacrificing environmental protection. Parties should begin considering whether they
may be able to obtain relief under the Waiver Rule from inconsistent or unduly burdensome regulatory
requirements.
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Now Available: Environmental eDeskbook

This eDeskbook is designed to be an up-to-date reference tool for people encountering environmental issues and
the regulatory framework established to protect the environment. The eDeskbook provides quick access to
current contact information, articles, environmental regulations, noteworthy calendar items, and other
environmental resource materials. View the Environmental eDeskbook at
environmentaldeskbook.morganlewis.com.

About Morgan, Lewis & Bockius LLp

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive transactional,
litigation, labor and employment, regulatory, and intellectual property legal services to clients of all sizes—from
global Fortune 100 companies to just-conceived start-ups—across all major industries. Our international team of
attorneys, patent agents, employee benefits advisors, regulatory scientists, and other specialists—nearly 3,000
professionals total—serves clients from locations in Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt,
Harrisburg, Houston, Irvine, London, Los Angeles, Miami, New York, Palo Alto, Paris, Philadelphia, Pittsburgh,
Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis
or its practices, please visit us online at www.morganlewis.com.
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