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Mexico Enacts Anti-Corruption Law for Federal Government

Contracting

New law imposes heavy sanctions on individuals and companies offering money and gifts to
obtain an advantage in the procurement of public contracts.

Mexico has joined a growing number of Latin American countries that have enacted anti-corruption laws aimed at
cracking down on public corruption. Mexico’s Federal Law Against Corruption in Public Procurement (Ley Federal
Anticorrupcion en Contrataciones Publicas or the Anti-Corruption Law), which took effect on June 12, 2012, is
analogous in many respects to the U.S. Foreign Corrupt Practices Act (FCPA). The Anti-Corruption Law holds
individuals and companies accountable for offering money or gifts to obtain or maintain a business advantage in
the procurement of public contracts with the Mexican government. Further, the Anti-Corruption Law mirrors the
extraterritorial footprint of the FCPA by prohibiting any such actions by Mexican entities or individuals with respect
to foreign (non-Mexican) authorities and public officials, whether directly or indirectly. Violators are subject to
heavy administrative sanctions, including the imposition of significant monetary fines and the prohibition of future
participation in federal procurement contracts for up to a decade.

Provisions of the Anti-Corruption Law

The law applies broadly to Mexican and non-Mexican companies and individuals engaged in federal government
contracting in Mexico, including bidders, participants in tenders, request for proposal recipients, suppliers,
contractors, permit holders, concessionaires and their shareholders, and agents. The acts and omissions
prohibited by the Anti-Corruption Law include, but are not limited to, the following:

e Promising, offering, or delivering money or gifts to a public official or a third party—regardless of whether the
money or gift is accepted—so that the public official will either act or refrain from acting in his or her official
capacity, in order to obtain or maintain an advantage in procuring public contracts

e Engaging in acts or omissions with the purpose or effect of participating in federal public contracting when
prohibited from participating under the law or relevant regulations

e Engaging in acts or omissions with the purpose or effect of evading the rules or requirements established in
federal contracting procedures

The Anti-Corruption Law also criminalizes bribery of non-Mexican government officials.

The Anti-Corruption Law sets forth a two-tiered procedure for enforcement, handled primarily by the Ministry of
Public Administration (Secretaria de la Funcién Publica or the Ministry). The first investigation phase, during
which enforcement authorities can request confidential information in a short turnaround of five to 10 days, is
followed by an administrative proceeding.

If individuals or companies are found to have violated the Anti-Corruption Law, they may be subject to substantial
monetary penalties. Fines are calculated relative to the daily minimum wage for Mexico City but range from
roughly $5,000 to $250,000 for individuals and $50,000 to $10 million for companies. Unlike the FPCA, the Anti-
Corruption Law does not provide for the disgorgement of profits. However, the maximum fine may be increased
by up to 50% if the benefit obtained by the illegal conduct exceeds the maximum fine. Offenders may also be
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prohibited from future participation in government contracting—up to eight years for individuals and 10 years for
companies. Notably, fines may be reduced by up to 70% for offenders who self-report violations to Mexican
authorities.

Implications

Although it does not appear that any enforcement action has been taken under the Anti-Corruption Law, its
enactment is another indication that Mexico’s enforcement efforts are increasingly focused on anti-corruption. The
Ministry recently conducted an investigation that revealed irregular activities in connection with the acquisition of
$116.3 million in computer-related assets and services by the Comisién Federal de Electricidad (CFE)—the
Mexican state-owned electric utility company—which is the subject of the FCPA prosecution of Lindsey
Manufacturing. The Ministry concluded that CFE significantly overpaid for the computer assets and services and
that there should have been a public bidding process open to all vendors, instead of a direct invitation to only one
vendor, which, although permitted under certain circumstances by law, was not warranted in this instance. The
Ministry thereafter suspended high-level officials from CFE, imposed multimillion-dollar fines on them, and notified
Mexico’s Attorney General’s Office of the results of its investigation. It is yet to be determined whether the Ministry
will impose any sanctions under the Anti-Corruption Law as a result of this or similar investigations.

Organizations doing business in Mexico should ensure that their anti-corruption compliance programs meet the
elements of an effective compliance program under the U.S. Federal Sentencing Guidelines. By implementing
and maintaining such a program, organizations can detect and prevent corrupt conducts, limiting their risk under
the growing number of international anti-corruption laws, such as Mexico’s Anti-Corruption Law, the FCPA, and
the UK Bribery Act.

Contacts

Morgan Lewis’s White Collar Practice

Morgan Lewis’s national and international White Collar Practice features dozens of former prosecutors and former
high-level government officials whose experience representing companies and individuals covers a broad array of
substantive white collar and government enforcement areas, including, among others:

e Antitrust e Financial fraud e Money laundering

e Congressional e Healthcare fraud e Quitam
investigations e Industrial accidents and e Securities fraud/SEC

e Environmental workplace safety enforcement

e False Claims Act e Import/export e Tax

e FCPA regulations

If you have any questions regarding this LawFlash, or require assistance with any issue relating to the defense of
a government enforcement matter, please contact the authors, Alison Tanchyk (215.963.5847;
atanchyk@morganlewis.com), Humberto Padilla Gonzalez (713.890.5164; hpadilla@morganlewis.com),
Rodrigo Dominguez Sotomayor (713.890.5155; rdominguez@morganlewis.com), and Chelsea C. Stine
(215.963.5498; cstine@morganlewis.com), or any of our white collar practitioners:
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Leslie R. Caldwell 212.309.6260 Icaldwell@morganlewis.com
Kelly A. Moore 212.309.6612 kelly.moore@morganlewis.com
Joanna C. Hendon 212.309.6377 jhendon@morganlewis.com
Martha B. Stolley 212.309.6858 mstolley@morganlewis.com
Houston

Brian Bradshaw 713.890.5770 bbradshaw@morganlewis.com
Carlos Treistman 713.890.5150 ctreistman@morganlewis.com
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About Morgan, Lewis & Bockius Lip

With 24 offices across the United States, Europe, and Asia, Morgan Lewis provides comprehensive litigation,
corporate, transactional, regulatory, intellectual property, and labor and employment legal services to clients of all
sizes—from globally established industry leaders to just-conceived start-ups. Our international team of lawyers,
patent agents, benefits advisers, regulatory scientists, and other specialists—more than 1,600 legal professionals
total—serves clients from locations in Almaty, Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg,
Houston, Irvine, London, Los Angeles, Miami, Moscow, New York, Palo Alto, Paris, Philadelphia, Pittsburgh,
Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis
or its practices, please visit us online at www.morganlewis.com.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed
as, and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials
may be considered Attorney Advertising in some states. Please note that the prior results discussed in the material do not guarantee similar
outcomes. Links provided from outside sources are subject to expiration or change. © 2012 Morgan, Lewis & Bockius LLP. All Rights
Reserved.
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