February 22, 2013

District Court Decision Limits the Extraterritorial Reach of the
FCPA
Judge in Siemens case seeks “limiting principle” for the exercise of personal jurisdiction over
foreign defendants and concludes that mere support for a bribery scheme by a foreign
defendant is insufficient to establish minimum contacts.
On February 19, Judge Shira Scheindlin of the U.S. District Court for the Southern District of New York issued an
order granting a motion to dismiss by a former Siemens AG executive challenging the extraterritorial reach of the
Foreign Corrupt Practices Act (FCPA).1
The action stems from charges brought in December 2011 by the U.S. Securities and Exchange Commission
(SEC), accusing Herbert Steffen of helping pay $100 million in bribes to foreign officials in Argentina during his
tenure at Siemens.2 Steffen, a German citizen, served as the chief executive officer of Siemens’s Argentine
subsidiary, Siemens S.A. Argentina, from 1983 to 1989. In October 2012, Steffen moved to dismiss the case
arguing, inter alia, that the court lacked personal jurisdiction over him because “he had virtually no contact with
the United States.”3 Judge Scheindlin agreed with Steffen, concluding that he lacked the minimum contacts
necessary to subject him to personal jurisdiction.
Judge Scheindlin’s order in SEC v. Sharef, which calls for limitations on the exercise of personal jurisdiction over
foreign defendants, contrasts—but does not appear to conflict—with a decision issued earlier in February by
Judge Richard J. Sullivan of the Southern District of New York in SEC v. Straub, also known as the Magyar
Telekom case.4 Similar to Steffen, the defendants in Magyar Telekom are foreign citizens who claimed that the
court lacked personal jurisdiction over them due to their foreign citizenship and the fact that the alleged violations
were committed overseas. Judge Sullivan rejected these arguments and concluded that the SEC “met its burden .
. . of establishing a prima facie case of personal jurisdiction over [the d]efendants” by demonstrating that the
defendants had “minimum contacts with the United States and that the exercise of personal jurisdiction over
[them] would not be unreasonable.”5 Judge Sullivan based his “minimal contacts” finding on the fact that the
defendants were “engaged in conduct that was designed to violate United States securities regulations and was
thus necessarily directed toward the United States, even if not principally directed there.”6
Judge Scheindlin appears to have distinguished her ruling in Sharef from that of Judge Sullivan in Magyar
Telekom by explaining that, in the latter case, the court exercised jurisdiction over foreign defendants who not
1. U.S. Sec. & Exch. Comm’n v. Sharef, No. 11 Civ. 9073 (SAS) (S.D.N.Y. Feb. 19, 2013) [hereinafter Sharef Order] (order granting motion
to dismiss), available at http://www.morganlewis.com/documents/Sharef_DistrictCourtDecision.pdf.
2. Press Release, U.S. Sec. & Exch. Comm’n, SEC Charges Seven Former Siemens Executives with Bribing Leaders in Argentina (Dec.
13, 2011), available at http://www.sec.gov/news/press/2011/2011-263.htm.
3. U.S. Sec. & Exch. Comm’n v. Sharef, No. 11 Civ. 9073 (SAS), at 3 (S.D.N.Y. Oct. 12, 2012) [hereinafter Sharef Motion to Dismiss]
(memorandum in support of motion to dismiss), available at http://www.morganlewis.com/documents/Sharef_MotiontoDismiss.pdf.
4. Sec. & Exch. Comm’n v. Straub (Magyar Telekom), No. 11 Civ. 9645 (S.D.N.Y. Feb. 8, 2011) (order denying defendants’ motion to
dismiss), available at http://www.nysd.uscourts.gov/cases/show.php?db=special&id=263. For more information on Magyar Telekom, view our
February 13 LawFlash, “District Court Reinforces Broad Territorial Reach of the FCPA,” available at
http://www.morganlewis.com/pubs/FCPA_LF_CourtReinforcesTerritorialReachofFCPA_13feb13.
5. Id. at 12.
6. Id. at 8.
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only “orchestrated a bribery scheme” but also “signed off on misleading management representations to the
company’s auditors and signed false SEC filings.”7

SEC Allegations
In December 2011, the SEC filed a complaint against seven former Siemens executives, alleging violations of the
FCPA “for their involvement in the company’s decade-long bribery scheme to retain a $1 billion government
contract to produce national identity cards for Argentine citizens.”8 The SEC claimed that “Siemens paid more
than $100 million in bribes to such high-ranking officials as two former Argentine presidents and former cabinet
members” in order to “secure a $1 billion contract to produce national identity cards known as Documentos
Nacionales de Identidad (DNI) for every Argentine citizen.”9 It alleged that additional bribes were paid “[a]fter a
change in Argentine political administrations resulted in the DNI contract being suspended and then canceled,”
including monies paid during arbitration proceedings “to suppress evidence that the contract originally had been
obtained through corruption.”10 The allegations against Steffen were summarized by Judge Scheindlin as follows:
The Complaint alleged that [co-defendant] Sharef recruited Steffen “to facilitate the payment of
bribes” to officials in Argentina because of his longstanding connections in Argentina, which he
acquired during his tenure at Siemens Argentina. Following the cancellation of the contract,
beginning in December 2000, Steffen and Sharef began renegotiating with the Argentine
government, including the newly elected President, which demanded that Siemens paid it bribes
in order to reinstate the contract.
In order to facilitate payment of bribes to the Argentine officials, Steffen met several times with
[co-defendant] Regendantz, who become the Chief Financial Officer of [Siemens Business
Services (SBS)] in February 2002, and “pressured” Regendantz to authorize bribes from SBS to
Argentine officials. In April 2002, Steffen told Regendantz that SBS had a “moral duty” to make at
least an “advance payment” of ten million dollars to the individuals who had previously handled
the bribes because he and other individuals were being threatened as a result of the unpaid
bribes.
Once Regendantz authorized the bribes, the allegations against Steffen are limited to
participation in a phone call initiated by Sharef from the United States in connection with the
bribery scheme, and that in the first half of 2003, defendants including Steffen “urged Sharef to
meet the demands [of Argentine officials] and make the additional payments.”11
In his motion, Steffen argued that the court lacked personal jurisdiction over him because, with the exception of
two “isolated and remote” events, “he had virtually no contact with the United States.”12 As explained by Steffen:
“The complaint’s only mention of the United States with respect to Mr. Steffen is (i) his status as an officer of a
foreign company that, in 2001, registered certain securities pursuant to the Exchange Act, which then traded on
the New York Stock Exchange . . . and (ii) Mr. Steffen’s receipt of ‘one or more’ telephone calls from the
defendant Sharef, who allegedly ‘called him from the United States.’”13
The SEC argued, inter alia, that Steffen was subject to personal jurisdiction “because his conduct caused
foreseeable consequences in the United States.”14 According to the SEC, Steffen “caused Siemens to report . . .
illegal payments as legitimate business expenses” by pressuring co-defendant Regendantz to authorize bribes
7. Sharef Order, No. 11 Civ. 9073 (SAS), at 17.
8. Press Release, U.S. Sec. & Exch. Comm’n, supra note 2.
9. Id.
10. Id.
11. Sharef Order, No. 11 Civ. 9073 (SAS), at 6–7 (citations omitted) (fourth alteration in original).
12. Sharef Motion to Dismiss, No. 11 Civ. 9073 (SAS), at 3–4.
13. Id.
14. U.S. Sec. & Exch. Comm’n v. Sharef, No. 11 Civ. 9073 (SAS), at 1 (S.D.N.Y. Nov. 13, 2012) (memorandum in opposition to defendant’s
motion to dismiss), available at http://www.morganlewis.com/documents/Sharef_SECResponsetoMTD.pdf.

www.morganlewis.com

2

© Morgan, Lewis & Bockius LLP

from SBS to Argentine officials.15

District Court Order
Judge Scheindlin explained that, while “there is ample (and growing) support in case law for the exercise of
jurisdiction over individuals who played a role in falsifying or manipulating financial statements relied upon by U.S.
investors in order to cover up illegal actions directed entirely at a foreign jurisdiction,” Steffen was not alleged to
have engaged in such conduct.16 Judge Scheindlin found that Steffen did not authorize the alleged bribes, direct
the alleged cover up, or play any role in the allegedly falsified filings. As a result, the judge concluded the
following:
The allegations against Steffen fall far short of the requirement that he “follow[] a course of
conduct directed at . . . the jurisdiction of a given sovereign, so that the sovereign has the power
to subject the defendant to judgment concerning that conduct.” Absent any alleged role in the
cover ups themselves, let alone any role in preparing false financial statements the exercise of
jurisdiction here exceeds the limits of due process, as articulated by the Supreme Court and the
Second Circuit.17
In granting the motion, Judge Scheindlin rejected the SEC’s position that a court can exercise personal
jurisdiction over foreign defendants based merely “on the effect of their conduct on SEC filings.”18 She explained
that, under the SEC’s minimum contacts theory for foreign defendants, “every participant in illegal action taken by
a foreign company subject to U.S. securities laws would be subject to the jurisdiction of U.S. courts no matter how
attenuated their connection with the falsified financial statements.”19 As a result, Judge Scheindlin called for a
“limiting principle” that restricts the exercise of personal jurisdiction over foreign defendants “[a]bsent any alleged
role in the cover up[] . . . let alone any role in preparing false financial statements.”20

Implications
Judge Scheindlin’s decision in Sharef, while not binding on other courts, suggests that a foreign defendant must
do more than participate in a foreign bribery scheme in order to trigger personal jurisdiction for FCPA offenses.

Contacts
Morgan Lewis’s White Collar Practice
Morgan Lewis’s national and international White Collar Practice features dozens of former prosecutors and former
high-level government officials whose experience representing companies and individuals covers a broad array of
substantive white collar and government enforcement areas, including, among others:






Antitrust
Congressional
investigations
Environmental
False Claims Act
FCPA






Financial fraud
Healthcare fraud
Industrial accidents and
workplace safety
Import/export
regulations






Money laundering
Qui tam
Securities fraud/SEC
enforcement
Tax

15. Id. at 13.
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