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Proposed Rewards for FCPA Whistleblowers Raise Risk for
Multinational Corporations

Amid heightened interest in FCPA investigations, the proposed whistleblower legislation will require
corporations to implement new and upgrade existing FCPA compliance programs, fully investigate
allegations of misconduct, and consider more carefully whether to self-report FCPA violations.
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Recent legislation proposed by both houses of Congress would result in changes to the federal securities
laws that would allow employee whistleblowers to receive a reward of up to 30% of the fines collected
by the U.S. Securities and Exchange Commission (SEC) and the U.S. Department of Justice (DOJ) from
corporations violating the Foreign Corrupt Practices Act (FCPA). The proposed legislation comes amid
several highly publicized cases in which federal authorities have collected staggering fines from
corporations and have dedicated additional resources to investigating allegations of bribery of foreign
officials to win business overseas. In this environment of heightened interest in FCPA investigations, the
proposed whistleblower legislation intensifies the need for corporations to implement new and upgrade
existing FCPA compliance programs, fully investigate allegations of misconduct, and consider more
carefully whether to self-report FCPA violations to government authorities.

The proposed FCPA whistleblower provisions are a small but significant portion of an expansive
financial reform bill and provide strong incentive for employees to report potential misconduct. The
FCPA, which applies to U.S.-based corporations and domestic and foreign corporations that issue
securities in the United States, makes it unlawful for a corporation, its employees, or its agents to
corruptly make a payment or give anything of value to a foreign official for the purpose of obtaining
business. The books and records provision imposes fines for mischaracterizing prohibited payments in
company accounting records. The DOJ handles criminal enforcement of the FCPA, while the SEC
conducts civil enforcement proceedings.

The proposed legislation would pay whistleblowers a percentage of the sanctions for providing the SEC
with “original information” regarding violations of the securities laws, including the FCPA. Under the
bill, “original information” would be limited to information independently known to the whistleblower
and not already known by the government or derived from material uncovered in existing investigations.
The whistleblower’s information must lead to a successful enforcement action or judicial proceeding as



well as sanctions against the corporation. The proposed provisions also extend the reward to actions
taken by other prosecuting agencies based on the reported information. Whistleblowers convicted for
conduct related to the disclosed activity are excluded from receiving a payout.

In both the Senate and House versions of the legislation, the whistleblower’s reward may be up to 30%
of the fines collected by the government from the corporation. Under the Senate bill, as long as the fines
exceed $1 million, the reward would be at least 10% of the total. The House language includes the $1
million minimum, but would not guarantee a payout and would cap the whistleblower’s potential share
at 30% of the sanctions. The details concerning the amount of the whistleblower’s payout will depend

on the final version of the legislation. The government would have the discretion to determine the size of
the award by weighing a variety of factors, including the significance of the whistleblower’s information
to its investigation.

The whistleblower reward provisions come at a time when both the DOJ and SEC have focused their
resources on FCPA investigations. This January, the SEC named the chief of a new FCPA enforcement
unit that will, according to its Enforcement Director, “focus on new and proactive approaches to
identifying violations of the Foreign Corrupt Practices Act.” The DOJ has already bolstered its efforts,
adding prosecutors and FBI agents specifically focused on FCPA investigations. Moreover, the DOJ
recently used an undercover FBI operation to investigate and indict 22 employees from companies doing
business with defense officials in Africa. The fines and settlements collected from corporations
substantiate the government’s increased emphasis on FCPA violations, with $627 million collected in
2009 and $1.2 billion collected in the first few months of 2010.

The whistleblower provisions have already passed in the House, and are likely to be passed in the Senate
and become law. Once passed, the whistleblower provisions will be a powerful new resource for federal
officials, who have shown an increased interest in pursuing corporations that run afoul of the FCPA.
With corporations paying ever-larger fines, whistleblowers will have a considerable incentive to report
potential misconduct to government officials and collect up to 30% of the payout. In this environment,
the government will be actively investigating potential misconduct, and corporate employees will have a
valuable motivation to disclose it. The new law is likely to greatly increase the number of FCPA matters
under government investigation.

Corporations must take proactive steps to ensure not only that they have a strong FCPA compliance
program, including clear procedures for employees to report potential misconduct internally, but also
that they have a robust plan to investigate allegations of misconduct. The new legislation will also
change the calculus in deciding whether to self-report a violation, as the risk of disclosure by a current
or former employee will be greatly heightened.
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matters, please contact the authors, Leslie R. Caldwell, Lisa Tenorio-Kutzkey, and Michael Cleary

(contact information below), or any of the following White Collar practitioners:

New York

Leslie R. Caldwell
Kelly A. Moore
Joanna C. Hendon

San Francisco

John H. Hemann
William H. Kimball
Lisa Tenorio-Kutzkey

Philadelphia

Eric W. Sitarchuk
Jack C. Dodds

Eric Kraeutler
Matthew J. Siembieda
Colm F. Connolly
Lisa C. Dykstra
Nathan J. Andrisani
Meredith S. Auten

Washington, D.C.

Fred F. Fielding

Mark E. Matthews
Barbara “Biz” Van Gelder
Mark A. Srere

Amy Conway-Hatcher
Ronald J. Tenpas
Kathleen McDermott

Frankfurt
Dr. Jiirgen Beninca

Paris
Thierry Dalmasso

212.309.6260
212.309.6612
212.309.6377

415.442.1355
415.442.1277
415.442.1309

215.963.5840
215.963.4942
215.963.4840
215.963.4854
215.963.4841
215.963.5699
215.963.5362
215.963.5860

202.739.5560
202.739.5655
202.739.5256
202.739.5049
202.739.5953
202.739.5435
202.739.5458

+49.69.714.007.19

+331533044 39

About Morgan, Lewis & Bockius LLp
With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive

transactional, litigation, labor and employment, regulatory, and intellectual property legal services to

Icaldwell@morganlewis.com
kelly.moore@morganlewis.com
jthendon@morganlewis.com

jthemann@morganlewis.com

wkimball@morganlewis.com
ltenorio-kutzkey@morganlewis.com

esitarchuk@morganlewis.com
jdodds(@morganlewis.com

ekraeutler@morganlewis.com
msiembieda@morganlewis.com
cconnolly@morganlewis.com
ldykstra@morganlewis.com
nandrisani@morganlewis.com
mauten@morganlewis.com

ffielding(@morganlewis.com
mark.matthews@morganlewis.com
bvangelder@morganlewis.com
msrere(@morganlewis.com
aconway-hatcher@morganlewis.com
rtenpas(@morganlewis.com
kmcdermott@morganlewis.com

jbeninca@morganlewis.com

tdalmasso@morganlewis.com



mailto:lcaldwell@morganlewis.com
mailto:kelly.moore@morganlewis.com
mailto:jhendon@morganlewis.com
mailto:jhemann@morganlewis.com
mailto:wkimball@morganlewis.com
mailto:ltenorio-kutzkey@morganlewis.com
mailto:esitarchuk@morganlewis.com
mailto:jdodds@morganlewis.com
mailto:ekraeutler@morganlewis.com
mailto:msiembieda@morganlewis.com
mailto:cconnolly@morganlewis.com
mailto:ldykstra@morganlewis.com
mailto:nandrisani@morganlewis.com
mailto:mauten@morganlewis.com
mailto:ffielding@morganlewis.com
mailto:mark.matthews@morganlewis.com
mailto:bvangelder@morganlewis.com
mailto:msrere@morganlewis.com
mailto:aconway-hatcher@morganlewis.com
mailto:rtenpas@morganlewis.com
mailto:kmcdermott@morganlewis.com
mailto:jbeninca@morganlewis.com
mailto:tdalmasso@morganlewis.com

clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory
scientists, and other specialists—more than 3,000 professionals total—serves clients from locations in
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San
Francisco, Tokyo, and Washington, D.C. For more information about Morgan Lewis or its practices,
please visit us online at www.morganlewis.com.
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