Morgan Lewis

labour and employment lawflash

21 March 2014

French Employers: Only Three Months Left to Set Up a Single

Database

French law requires companies with 300 or more employees to set up a single database for
economic and employment information by no later than 14 June 2014.

The French Job Security Act of 14 June 2013, which codified the national multi-industry agreement (Accord
National Interprofessionnel [ANI]) of 11 January 2013, requires the creation of a single database that groups all
information that employers must provide prior to a consultation to allow the Works Council to issue an opinion.
This information must be concise and in writing. The Job Security Act specifies what information is required and
its mode of transmission.

The single database must contain information and reports regularly communicated to the Works Council in print or
electronic form. Moreover, the database’s aim is to give staff representatives all the information they need on the
strategic orientation of the company and the consequences for a new compulsory annual consultancy procedure
introduced by the legislature.

The single database must be updated regularly, at least as often as provided for in the French Labour Code.
Updating the database constitutes notifying members of the Works Council of the information contained in the
said reports, provided the following:

e The information is updated regularly

e The employer makes analytical or explanatory information available to members of the Works Council when it
is required by the French Labour Code (R. 2323-1-9)

In normal conditions, the single database will contain information for the current year and the two previous years
and will incorporate the outlook for the next three years. However, for 2014, companies with 300 or more
employees are not required to provide information for the two previous years.

The database must be set up at the company level but a group agreement may provide for the creation of a
database at the group level.

Even if the content is expanded by an industrywide or companywide agreement, the minimum information to
include in the database has been specified by a decree dated 27 December 2013:

Investments
e Employment investment

— Change in headcount by contract type, age, or seniority

— Change in employment categories

— Gender equality and action taken

— Change in employment of disabled persons and action taken
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— Change in number of internships
— Vocational training: investment in training and target audience

—  Working conditions: working time, including part-time and work-time organization; exposure to risks and
arduous work factors; accidents at work; occupational diseases; absenteeism; and security-related
expenditures

e Tangible and intangible investment
— Change in net assets and any depreciations (fixed assets, R&D expenditures, if applicable)

e For companies subject to provisions of the fifth subparagraph of article L. 225-102-1 of the French
Commercial Code, environmental information presented in application of this subparagraph and mentioned in
section 2 of | of article R. 225-105-1 of the same code

Equity Capital, Indebtedness, and Taxes

e Company’s equity

e Borrowings and financial debts, including maturities and financial charges
e Taxes and charges

Remuneration of Employees and Managers
e Remuneration trends

— Personnel expenses, including social security contributions, salary changes by category and gender, and
minimum basic salary and average salary by gender and professional category

— For companies subject to provisions of article L. 225-115 of the French Commercial Code, the global
amount of remunerations referred to earlier in this article, i.e., the overall total certified as accurate by the
statutory auditors, remuneration paid to either 10 or five of the companies’ highest-paid employees
(depending on whether the headcount exceeds 200)

e Employees’ savings plans: incentive schemes and profit sharing

e Incidental remuneration: bonuses by gender and category, fringe benefits, benefit plans, and supplementary
pensions

e Remunerations of corporate officers as presented in the management report in application of the first three
subparagraphs of article L. 225-102-1 of the French Commercial Code, for the companies required to provide
the report referred to in article L. 225-102 of the same code

Social and Cultural Activities
e Amount of contribution to social and cultural activities by the Works Council

e Expenditures directly incurred by the company
e Sponsorships

Financial Remuneration Not Included in “Equity Capital, Indebtedness, and Taxes”
e Remuneration of shareholders (distributed income)

o Remuneration of employee shareholding (amount of shares held in employee savings plan, share in capital,
and dividends received)

Financial Flows to the Company
e State aid

e Taxcuts
e Exemptions and reductions in social security contributions
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e Tax credits
e Sponsorships

Subcontracting
e Subcontractors used by the company

e Subcontracting carried out by the company

For Companies Belonging to a Group, Commercial and Financial Transfers Between Group

Entities

o Transfers of capital such as appears in individual accounts of the group’s companies when they have a
material significance

e Sales, mergers, and acquisitions

The Sensitive Issue of Confidentiality

The single database is permanently available to the employer and authorised personnel, in addition to the
members of the Works Council or, if no Works Council, to staff representatives. It is also permanently available to
members of the Committee for Hygiene, Safety and Working Conditions, including substitutes and union
representatives (L. 2323-7-2).

Article L. 2325-5 al 4 of the French Labour Code specifies that any information contained in the single database
that is confidential must be presented as such by the employer, and the duration of the confidentiality must be
specified. Pursuant to case law from the Cour de Cassation (French Supreme Court), employers should justify the
inherently confidential nature of the relevant information and also demonstrate the prejudicial nature of its
disclosure. In other words, the judges interpret the confidentiality obligation as an infringement of the personnel
representatives’ right to information that flows from their constitutional right to participate in the company.

This issue could result in disputes except for with those who establish “a culture of trust”, as was hoped by the
drafters of the ANI.

Contacts
If you have any questions or would like more information on the issues discussed in this LawFlash, please contact
the following Morgan Lewis lawyer:

Paris
Sabine Smith-Vidal +33 153 3044 60 ssmith-vidal@morganlewis.com

About Morgan Lewis’s Labour and Employment Practice

Morgan Lewis’s Labour and Employment Practice includes more than 275 lawyers and legal professionals and is
listed in the highest tier for National Labor and Employment Practice in Chambers USA 2013. We represent
clients across the United States in a full spectrum of workplace issues, including drafting employment policies and
providing guidance with respect to employment-related issues, complex employment litigation, ERISA litigation,
wage and hour litigation and compliance, whistleblower claims, labour-management relations, immigration,
occupational safety and health matters, and workforce change issues. Our international Labour and Employment
Practice serves clients worldwide on the complete range of often complex matters within the employment law
subject area, including high-level sophisticated employment litigation, plant closures and executive terminations,
managing difficult HR matters in transactions and outsourcings, the full spectrum of contentious and collective
matters, workplace investigations, data protection and cross-border compliance, and pensions and benefits.

About Morgan, Lewis & Bockius
Founded in 1873, Morgan Lewis offers more than 1,600 legal professionals—including lawyers, patent agents,
benefits advisers, regulatory scientists, and other specialists—in 25 offices across the United States, Europe,
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Asia, and the Middle East. The firm provides comprehensive litigation, corporate, transactional, regulatory,
intellectual property, and labour and employment legal services to clients of all sizes—from globally established
industry leaders to just-conceived start-ups. For more information about Morgan Lewis or its practices, please visit
us online at www.morganlewis.com.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius. It should not be construed as,
and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials
may be considered Attorney Advertising in some jurisdictions. Please note that the prior results discussed in the material do not guarantee
similar outcomes. Links provided from outside sources are subject to expiration or change. © 2014 Morgan, Lewis & Bockius. All Rights
Reserved.

www.morganlewis.com 4 © 2014 Morgan, Lewis & Bockius



