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Dear Retail Clients and Friends,

In the latest development concerning California’s Song-Beverly Credit Card Act (the Song-Beverly Act), the 
California Court of Appeal on May 20 certified for publication Folgelstrom v. Lamps Plus, Inc., --- Cal.Rptr.3d ----, 
2011 WL 1902202 (Cal.App. 2 Dist.), 11 Cal. Daily Op. Serv. 6055, 11 Cal. Daily Op. Serv. Folgelstrom arose in 
the context of allegations that specialty lighting retailer Lamps Plus had violated the Song-Beverly Act by asking 
for customers’ ZIP codes in conjunction with credit card purchases. 

As part of its decision, the court specifically addressed the availability of privacy-related tort claims and claims for 
violations of California’s unfair competition law, California Business and Professions Code section 17200 (UCL), 
in conjunction with alleged Song-Beverly Act violations. While it held that the plaintiff could still pursue a potential 
Song-Beverly Act claim, the court rejected plaintiff’s efforts to pursue an invasion of privacy or UCL claim, ruling 
that an individual does not have enough of a privacy interest in his or her zip code to make collection of that 
information harmful. It is important to note, however, that collection of zip codes is still potentially 
problematic under the Song-Beverly Act and retailers should not change their practices because of this 
decision. This Morgan Lewis Retail Did You Know? describes Folgelstrom and its holding. 

Background

In Folgelstrom, the plaintiff alleged that defendant Lamps Plus had “routinely asked its customers for their ZIP 
codes during credit card transactions so that it could obtain their home addresses for the purpose of mailing 
marketing materials to them.” 2011 WL 1601990, at *2. In particular, Folgelstrom alleged:

Lamps Plus misrepresents the purpose of requesting the ZIP code, either actively (by falsely 
stating that it is needed for surveys) or passively (by relying on the customer’s mistaken belief 
that the ZIP code aids in authorizing the credit transaction). Lamps Plus then provides the
customer’s name, credit card number and ZIP code to Experian Marketing Services, a third 
party credit reporting agency. Experian th[e]n matches the information provided by Lamps 
Plus with the customer’s address stored in its own records to produce a mailing list, which it 
licenses to Lamps Plus to use. 

Id. Based on the above facts, the plaintiff attempted to assert claims for (1) Song-Beverly Act violations, (2) 
invasion of privacy, (3) intrusion, and (4) UCL violations. 

Lamps Plus, in turn, demurred to all claims. The trial court upheld the demurrer and entered judgment in Lamps 
Plus’s favor. The plaintiff then appealed.

The court of appeal, based on Pineda v. Williams-Sonoma Stores, Inc., 51 Cal. 4th 524 (2011), reversed the 
lower court’s ruling sustaining the demurrer to and dismissing the plaintiff’s Song-Beverly Act claim. Folgelstrom, 
2011 WL 1601990, at *2. The court of appeal also held, however, that the trial court had properly sustained the 
demurrer to the plaintiff’s claims for (1) constitutional invasion of privacy, (2) common law invasion of privacy 
(intrusion), and (3) UCL violations. Id.

Plaintiff’s California Constitution and Common Law Privacy-Based Tort Claims

With respect to a plaintiff’s claimed privacy interest in his home address, the court of appeal noted that courts 
have found constitutional right-to-privacy violations only in the most extreme situations, none of which it found 
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present in Folgelstrom. Id. at *4–6 (citing Planned Parenthood Golden Gate v. Superior Court, 83 Cal. App. 4th 
347, 360–62 (2000) (holding disclosing abortion clinic’s staff’s and volunteers’ personal information could threaten 
safety and well-being given the “emotionally charged and often violent debate regarding the abortion issue”) and 
Hill v. Nat’l Collegiate Athletic Ass’n, 7 Cal. 4th 1, 37, 39–40 (1994)).

Applying Planned Parenthood and Hill, among others, the Folgelstrom court held: “In any event, even if we 
assume that plaintiff has a protected privacy interest in his home address, we conclude that the conduct of which 
plaintiff complains does not constitute a ‘serious’ invasion of privacy.” 2011 WL 1601990, at *5.

In so holding, the court found:

Actionable invasions of privacy must be sufficiently serious in nature, scope, and actual or 
potential impact to constitute an egregious breach of social norms underlying the privacy 
right.” [citing Hill] Here, the supposed invasion of privacy essentially consisted of Lamps Plus 
obtaining plaintiff’s address without his knowledge or permission, and using it to mail him 
coupons and other advertisements. This conduct is not an egregious breach of social norms, 
but routine commercial behavior. 

Id. at *5–6. Indeed, the court specifically noted that “plaintiff seeks to add gravity to his privacy claims by 
suggesting that Lamps Plus’s conduct increased the risk that he would be victimized in an identity theft scam. 
This is a speculative conclusion of fact which we may disregard on review of a demurrer.” Id. at *7 (citation 
omitted).

Plaintiff’s UCL Claim

The court determined that the plaintiff did not have standing to sue for UCL violations because he failed to allege 
an injury in fact and, likewise, had not lost any money or property. Case law has established that “California’s 
unfair competition statute prohibits any unfair competition, which means ‘any unlawful, unfair or fraudulent 
business act or practice.’” In re Pomona Valley Med. Group, 476 F.3d 665, 674 (9th Cir. 2007) (citing Cal. Bus. & 
Prof. Code § 17200). In order to pursue either an individual or a representative claim under the California unfair 
competition law, a plaintiff must have suffered an injury in fact and lost money or property as a result of such 
unfair competition. Hall v. Time Inc., 158 Cal. App. 4th 847, 849 (2008). 

On several occasions, California federal courts have held that a plaintiff who alleged a Song-Beverly Act claim as 
well as a tagalong UCL claim could not satisfy the UCL’s injury-in-fact requirement. Id. at 1127. The court in 
Folgelstrom applied this same reasoning in the context of claims asserted in California state court. 2011 WL 
1601990, at *4–5:

Plaintiff cites no authority in support of his novel argument that his address is his intellectual 
property. Plaintiff did not create his address; rather, the address was assigned by a 
governmental authority to identify a particular parcel of property and its location for purposes 
of, among others, public safety, recordkeeping, tax collection and mail delivery. None of the 
usual incidents of property ownership, such as the right to sell, mortgage, or transfer one's 
interest in property, adheres in an address. In short, plaintiff’s intellectual property rights are 
not implicated in this case.

Id. at *8. The court went on to find:

[E]ven if plaintiff had an intellectual property interest in his address, he does not explain how 
that interest has been economically diminished by Lamps Plus. . . . The fact that the address 
had value to Lamps Plus, such that the retailer paid Experian a license fee for its use, does 
not mean that its value to plaintiff was diminished in any way.

Id. The court of appeal also noted, however, that:

[A]ny claim that plaintiff is entitled to restitution on account of the “sale” of his address would 
presumably be directed to Experian, the entity which sold the information, not to Lamps Plus, 
which paid for it. In sum, plaintiff does not allege that he suffered an economic injury as a 
result of Lamps Plus's challenged business practice.
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Id. Even so, this does not appear to diminish the court’s primary holding that the plaintiff did not have standing to 
sue because he had no intellectual property interest in his address and had not suffered an injury for UCL 
purposes. In fact, nonrestitutionary disgorgement is not available under the UCL. Restitution under the UCL is 
defined by the California Supreme Court as only those sums that (a) were given to a defendant by parties in 
interest or (b) in which parties in interest have ownership interests. See Korea Supply Co. v. Lockheed Martin 
Corp., 29 Cal. 4th 1134, 1148 (2003). The UCL operates only to return to a person those measurable amounts 
which are wrongfully taken by means of an unfair business practice. In other words, “the notion of restoring 
something to a victim of unfair competition includes two separate components. The offending party must have 
obtained something to which it was not entitled and the victim must have given up something which he or she was 
entitled to keep.” Id. at 340. 

Because the court left intact the Song-Beverly Act claims, which include a statutory penalty, there is no basis at 
this time to change any practices or procedures outside of litigation. Retailers facing Song-Beverly Act claims with 
related invasion of privacy or UCL claims should strongly consider a motion to dismiss based on Folgelstrom.

How We Can Help

Our team often assists our clients with understanding the Song-Beverly Act and any claims arising out of or 
related to the Act. We also recommend changes necessary to comply with current state laws, applying our 
experience and up-to-date knowledge of retail industry “best practices.” Our experience handling many Song-
Beverly Act claims in both settlement and litigation means that we are ready to defend any such claims that may 
arise.

If we can be of assistance to you in these matters, please feel free to get in touch with your Morgan Lewis contact 
or any of our Retail Practice leaders:

Greg Parks, Litigation 
Philadelphia 
215.963.5170 
gparks@morganlewis.com

Anne Marie Estevez, Labor & Employment 
Miami 
305.415.3330
aestevez@morganlewis.com

Diane Webb, Litigation 
San Francisco 
415.442.1353 
dwebb@morganlewis.com

Joseph Duffy, Litigation
Los Angeles
213.612.7378
jduffy@morganlewis.com

Molly Moriarty Lane, Litigation
San Francisco
415.442.1333
mlane@morganlewis.com

Joan M. Haratani, Litigation
San Francisco
415.442.1262
jharatani@morganlewis.com

These individuals are part of our international Retail Practice. Attorneys from our 22 offices regularly represent 
national, regional, and local retailers in a broad array of subject matters including litigation, labor and employment, 
real estate, tax, transactional, and regulatory.
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About Morgan Lewis Retail Did You Know? This message is part of our effort to educate our retail clients and 
friends about important legal developments. One thing we hear frequently from our retail clients is that it is hard to 
keep track of new and emerging laws and lawsuit trends that affect retailers. All too frequently, the first notice 
comes in the form of a lawsuit seeking millions of dollars. To help you be more proactive in managing legal 
compliance, we are providing these emails. 

About Morgan, Lewis & Bockius LLP
With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive transactional, 
litigation, labor and employment, and intellectual property legal services to clients of all sizes—from global 
Fortune 100 companies to just-conceived startups—across all major industries. Our international team of 
attorneys, patent agents, employee benefits advisors, regulatory scientists, and other specialists—more than 
3,000 professionals total—serves clients from locations in Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, 
Harrisburg, Houston, Irvine, London, Los Angeles, Miami, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, 
Princeton, San Francisco, Tokyo, and Washington, D.C. For more information about Morgan Lewis or its 
practices, please visit us online at www.morganlewis.com. 

This Alert is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any specific 
matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states. 
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