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IRS Issues New Regulations to Facilitate Foreign Grantmaking

New rules expand the class of tax practitioners qualified to issue good-faith determinations
regarding foreign-grantee equivalency; IRS seeks comments on further amendments to current
regulations.

On September 24, the Internal Revenue Service (IRS) issued proposed regulations expanding the class of
qualified tax practitioners who may assist private foundations to make foreign equivalency determinations
(equivalency determinations) for grants to foreign charities.

Secretary of State Hillary Clinton suggested that the new regulations will pave the way for the creation of
centralized equivalency determination information repositories that would enable foundations to rely on third-party
equivalency determinations, such as NGOsource." In her remarks about the creation of a new Global
Philanthropy Working Group to promote the growth of independent civil society internationally, Secretary Clinton
said that “although it's not specifically addressed in the new rules, this change will clear the way for foundations to
set up organizations that can serve as repositories of this determination, meaning this would only need to be done
one time. And [the U.S. Departments of the] Treasury and State will work together with you to try to create such a
clearinghouse of information that would then be accepted as reliable.””

Background

Federal tax law provides that when a private foundation makes a grant to a foreign organization (other than
certain governmental organizations), the private foundation generally must determine that the foreign organization
is equivalent to a U.S. public charity or else the foundation must exercise expenditure responsibility with respect
to the grant.® Under current law, a private foundation may make an equivalency determination using either an
opinion of legal counsel or an affidavit from the foreign grantee organization.

Grantmaking organizations and their representatives have urged the IRS either to make such determinations itself
for the be4nefit of grantmaking private foundations or to amend the regulations to make the process more cost-
effective.

The proposed regulations (1) broaden the class of tax practitioners upon whose written advice a private
foundation may rely for purposes of making an equivalency determination and (2) invite comments on several
issues, including whether to eliminate the use of affidavits from foreign grantees for equivalency determinations

1. NGOsource is a project of the Council on Foundations, a nonprofit membership association of grantmaking foundations and corporations,
and TechSoup Global. See NGOsource, Overview, available at http://www.ngosource.org/about/pages/overview.aspx.

2. U.S. Department of State, Hillary Rodham Clinton’s Remarks at the Launch of the Department of State's Global Philanthropy Working
Group (Sept. 24, 2012), available at http://www.state.gov/secretary/rm/2012/09/198098.htm.

3. See |.R.C. § 4945(d); Treas. Reg. § 53.4945-5(a)(5); Rev. Proc. 92-94. A private foundation may also make grants to a foreign
government (or instrumentality or agency thereof) and grants to an international organization designated as such by executive order pursuant
to 22 U.S.C. § 288 without exercising expenditure responsibility.

4. See, e.g., Advisory Committee on Tax Exempt and Government Entities, Report of Recommendations (June 10, 2009), available at
http://www.irs.gov/publ/irs-tege/tege act rpt8.pdf; Letter from Janne Gallagher, Vice President and Gen. Counsel, Council on Founds., to
Emily Lam, Attorney Advisor, Office of Tax Policy, U.S. Dep'’t of Treasury (March 22, 2010), available at
http://www.cof.org/files/Bamboo/programsandservices/legalinfo/documents/followuptreasuryequivdeter.pdf.
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and what the expiration date should be for equivalency determinations.” A private foundation may rely on these
proposed regulations for grants made on or after September 24, 2012.

Qualified Tax Practitioners Under the Proposed Regulations

Previously, only counsel of the grantor or grantee could provide an equivalency opinion. Now, any “qualified tax
practitioner” who is subject to the regulations governing practice before the IRS, known as “Circular 230,"° may
provide advice for use in making an equivalency determination. These qualified tax practitioners include
attorneys, certified public accountants, or enrolled agents.7 Foreign counsel will no longer be included in this class

unless they meet the requirements of a qualified tax practitioner.

The IRS stated that the class of practitioners now permitted to provide written advice regarding good-faith
determinations is “expected to make it easier and less costly to obtain professional tax advice that can be used as
a basis to make a good faith determination.”

Issues for Future Guidance

The IRS is considering making further amendments to the regulations to no longer permit equivalency
determinations based on the affidavit of the foreign grantee, as it believes that affidavits may be a less reliable
basis for making an equivalency determination than an opinion from a qualified tax practitioner. The IRS,
however, concedes that affidavits can be less expensive and burdensome than obtaining an opinion from a
qualified tax practitioner, even under the expanded definition, particularly for smaller foundations or smaller
grants. The IRS is therefore requesting comments on this issue, and anyone who might be impacted by such an
amendment should consider submitting comments.

Additionally, the IRS is requesting comments on the length of the period during which a private foundation may
rely on written advice—for example, 12 months from the date of the written advice. Such a time limit would require
the private foundation to seek a renewal of the equivalency determination from the tax practitioner prior to making
further distributions. Comments on the appropriateness of such a limit generally, as well as the length of the
reliance period are requested—currently, no specific time limit is proposed.

The IRS is also requesting comments on whether the standards in Revenue Procedure 92-94 should be modified
to account for changes in the public support test and whether guidance regarding the timeframe for gathering
information upon which written advice is based should be provided in the regulations or in guidance published in
the Internal Revenue Bulletin.

Comments and public hearing requests are due by December 24, 2012.

The Exempt Organizations Committee of the Taxation Section of the D.C. Bar Association will host a luncheon to
discuss the new regulations on Thursday, October 4, from 12:00 to 1:30 p.m. at the D.C. Bar Conference Center,
1101 K Sgtreet, NW, Washington, DC 20005. Those not able to attend in person may listen and participate via
webinar.

5. Reliance Standards for Making Good Faith Determinations, 77 Fed. Reg. 58,796 (Sept. 24, 2012) (to be codified at 26 C.F.R. pt. 53),
available at http://federalregister.gov/a/2012-23553.

6. Regulations Governing Practice before the IRS (Circular 230), 31 C.F.R. pt. 10 (June 3, 2011), available at http://www.irs.gov/pub/irs-
utl/pcir230.pdf.

7. An enrolled agent is a person who may represent taxpayers before the IRS by either passing a three-part comprehensive test covering
individual and business tax returns or through experience as a former IRS employee.

8. Please see the following link for more information and to register for the program:
http://www.dcbar.org/for lawyers/events/details.cfm?eventCD=161322EQOS.
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Contacts
If you have any questions or would like more information on the issues discussed in this LawFlash or would like
assistance preparing comments to the proposed regulations, please contact any of the following Morgan Lewis
attorneys:

Washington, D.C.

Celia Roady 202.739.5279 croady@morganlewis.com
Matthew R. Elkin 202.739.5285 melkin@morganlewis.com
Alexander L. Reid 202.739.5941 areid@morganlewis.com
Kimberly M. Eney 202.739.5825 keney@morganlewis.com
Edward Chaney 202.739.5831 echaney@morganlewis.com
Caroline Waldner 202.739.5993 cwaldner@morganlewis.com

About Morgan, Lewis & Bockius Lip

With 24 offices across the United States, Europe, and Asia, Morgan Lewis provides comprehensive litigation,
corporate, transactional, regulatory, intellectual property, and labor and employment legal services to clients of all
sizes—from globally established industry leaders to just-conceived start-ups. Our international team of lawyers,
patent agents, benefits advisers, regulatory scientists, and other specialists—more than 1,600 legal professionals
total—serves clients from locations in Almaty, Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg,
Houston, Irvine, London, Los Angeles, Miami, Moscow, New York, Palo Alto, Paris, Philadelphia, Pittsburgh,
Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis
or its practices, please visit us online at www.morganlewis.com.

IRS Circular 230 Disclosure

To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice
contained in this communication (including any attachments) is not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing, or
recommending to another party any transaction or matter addressed herein. For information about why we are
required to include this legend, please see http://www.morganlewis.com/circular230.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed
as, and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials
may be considered Attorney Advertising in some states. Please note that the prior results discussed in the material do not guarantee similar
outcomes. Links provided from outside sources are subject to expiration or change. © 2012 Morgan, Lewis & Bockius LLP. All Rights
Reserved.
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