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Cautious Optimism as Ninth Circuit Withdraws Xilinx Decision

January 13, 2010

On January 13, the U.S. Court of Appeals for the Ninth Circuit withdrew the opinion and dissent filed 
on May 27, 2009 in Xilinx, Inc. v. Commissioner. The Xilinx decision has far-ranging implications for 
cost-sharing structures under Section 482 of the Internal Revenue Code (IRC), and transfer pricing in 
general. Today’s news is met with cautious optimism, as it is not yet clear what the court intends to do. 
Nonetheless, the withdrawal is welcomed at this point based on the fact that the Ninth Circuit’s prior 
decision was the target of widespread criticism by taxpayers and the tax bar. 

This development obviously has an impact on any taxpayers struggling with the decision of whether or 
not to include stock option costs in their pool of costs to be shared. In particular, those taxpayers who 
have tied their treatment of such costs to the outcome of the Xilinx case are once again faced with the 
possibility that the taxpayer-favorable decision in the Tax Court will be upheld. 

The original Xilinx Tax Court case led to a 2005 decision from Judge Foley that Xilinx was not required 
to include the costs associated with stock option grants in the pool of costs that were shared between the 
parties to a cost-sharing agreement. On May 27, 2009, the Ninth Circuit reversed the Tax Court’s 
decision, holding instead that the Section 482 regulations in effect between 1997 and 1999 required that 
the “costs” associated with stock option grants do in fact need to be included in the costs that must be 
shared by parties to a cost-sharing agreement. The Ninth Circuit’s original decision was heavily 
criticized for a number of reasons, including its failure to apply the overriding arm’s length standard of 
Section 482. 

Prior to today’s withdrawal, there had been a number of procedural filings made in the case with the 
Ninth Circuit. Xilinx filed a Petition for Rehearing with the Ninth Circuit on August 12, 2009. Xilinx’s 
petition requested an en banc hearing before the Ninth Circuit in an effort to have the full court 
reconsider the prior decision of the three-judge panel. Thereafter, the government filed a response to the 
taxpayer’s Petition for Rehearing, followed by a motion from Xilinx for leave to file a reply brief to the 
Commissioner’s response, which the Court denied.1

                                                
1 While frequently denied, such requests can nonetheless be useful as a mechanism to lodge a written response with the 

court regarding the other party’s response.
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If you have any questions or would like more information on any of the issues discussed in this 
LawFlash, please contact any of the following Morgan Lewis attorneys:

Palo Alto 
Barton W.S. Bassett 650.843.7567 bbassett@morganlewis.com

San Francisco
William F. Colgin, Jr. 415.442.1347 wcolgin@morganlewis.com  
Neal A. Gordon 415.442.1229 ngordon@morganlewis.com

About Morgan, Lewis & Bockius LLP

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, and intellectual property legal services to clients of all 
sizes—from global Fortune 100 companies to just-conceived startups—across all major industries. Our 
international team of attorneys, patent agents, employee benefits advisors, regulatory scientists, and 
other specialists—more than 3,000 professionals total—serves clients from locations in Beijing, Boston, 
Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles, Miami, 
Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, 
and Washington, D.C. For more information about Morgan Lewis or its practices, please visit us online 
at www.morganlewis.com. 

IRS Circular 230 Disclosure
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax 
advice contained in this communication (including any attachments) is not intended or written to be 
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or 
(ii) promoting, marketing or recommending to another party any transaction or matter addressed herein. 
For information about why we are required to include this legend, please see 
http://www.morganlewis.com/circular230.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any 
specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states. 

Please note that the prior results discussed in the material do not guarantee similar outcomes. 
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