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Federal Contractors to Be Evaluated on Compliance with
Labor, Environmental, and Tax Laws

March 17, 2010

The Obama administration is expected to present a new system for evaluating, and giving preference to, 
federal contractors based on their record of compliance with labor, environmental, tax, and other laws. 
This sweeping addition to the federal procurement process is likely to be unveiled in the coming weeks 
and, if implemented, will have a major impact on how federal contracts are awarded. 

This new policy, which advocates have labeled the “High Road Procurement Policy,” is modeled after a 
“blacklisting” rule developed (but never implemented) during the Clinton administration, although there 
will be at least one important difference. While the Clinton administration rule sought to disqualify
contractors completely based on recorded violations or even alleged violations of labor, environmental, 
and other laws, the Obama administration’s policy will likely take the form of a preference for 
contractors that have no or few compliance violations, as evidenced by agency citations and/or court 
findings. 

In addition, the policy is expected to award preference to contractors that meet certain wage standards 
and that provide health benefits to their workers. It is also possible that the policy will afford preference 
to contractors based on other labor-friendly criteria, such as whether the contractor takes a position of 
neutrality in union organizing campaigns.

At present, it is not clear whether this new procurement policy will be implemented through an 
Executive Order, a Notice of Proposed Rulemaking, or some combination of the two. The Clinton 
administration chose to use the rulemaking process, which slowed its implementation. It is expected that 
the Obama administration will seek to implement its policy more quickly, most likely through an 
Executive Order, but there are potential political costs to enacting such a major change in procurement 
policy by Executive Order. That method would also make the new policy more vulnerable to legal 
challenge.

Regardless of how and when the new policy is implemented, present and future federal contractors could 
be affected by actions they take now. Federal contractors should evaluate their current litigation and 
compliance strategies and determine whether these could present a risk to the company’s ability to win 
federal contracts under a procurement policy that includes such new features. Avoiding claimed 
violations of labor, environmental, and tax laws or resolving them short of formal violation proceedings 
might significantly improve a company’s chances of winning a federal contract under the new 
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procurement policy, whenever it is ultimately implemented. Conversely, resolutions today that establish 
a documented violation of such laws could hurt a contractor’s chances in the procurement process in the 
future. While this may only be one of many points that are considered when deciding how to address a 
potential violation, companies should weigh this factor in their decision-making.

This is the first in a series of LawFlashes that Morgan Lewis will be sending out to keep clients and 
contacts abreast of any new developments as this policy is announced and implemented. 

If you have any questions or would like more information on any of the issues discussed in this 
LawFlash, please contact any of the following Morgan Lewis attorneys in our Washington, D.C. office:

Environmental
Ronald J. Tenpas 202.739.5435 rtenpas@morganlewis.com 

Labor, Employment, and Workforce Relations
Charles I. Cohen 202.739.5710 ccohen@morganlewis.com 
Jonathan C. Fritts 202.739.5867 jfritts@morganlewis.com
James J. Kelley II 202.739.5095 jkelley@morganlewis.com 
Howard M. Radzely 202.739.5996 hradzely@morganlewis.com 
John F. Ring 202.739.5096 jring@morganlewis.com 

Strategic Government Relations
Fred F. Fielding 202.739.5560 ffielding@morganlewis.com

Tax and Employee Benefits
David R. Fuller 202.739.5990 dfuller@morganlewis.com 

About Morgan, Lewis & Bockius LLP

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, and intellectual property legal services to clients of all 
sizes—from global Fortune 100 companies to just-conceived startups—across all major industries. Our 
international team of attorneys, patent agents, employee benefits advisors, regulatory scientists, and 
other specialists—more than 3,000 professionals total—serves clients from locations in Beijing, Boston, 
Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles, Miami, 
Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, 
and Washington, D.C. For more information about Morgan Lewis or its practices, please visit us online 
at www.morganlewis.com. 

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any 
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