Morgan Lewis

washington government relations
and public policy lawflash

www.morganlewis.com

DOL Prepares to Implement the Executive Order on Mandatory Hiring of
Predecessor Employees Under the Service Contract Act

March 23, 2010

Almost 14 months after President Obama signed Executive Order 13495, the Department of Labor
issued a Notice of Proposed Rulemaking on March 19, 2010 to implement the order. Signed on January
30, 2009 and titled “Nondisplacement of Qualified Workers Under Service Contracts,” the order
mandates that all federal service contracts include a clause granting a “right of first refusal” to all
employees (except managerial and supervisory employees) employed by the predecessor contractor.
This order reinstated a similar order implemented by President Clinton (Executive Order 12933) and
later rescinded by President Bush in 2001 (Executive Order 13204).

Successor contractors and covered subcontractors remain free to determine how many employees are
needed to perform a government contract, and to use fewer employees than the predecessor . Once that
decision is made, however, offers of employment to the predecessor contractor’s employees must be
made and remain open for at least 10 days. This Executive Order virtually guarantees that any existing
workforces that are unionized will remain so once the successor begins performing the service contract.

The proposed rules for implementing the order, issued by the Department of Labor’s Wage and Hour
Division, contain some interesting and noteworthy developments:

e The order exempts “managerial and supervisory employees,” which the proposed rule defines as
those employees similarly exempt from the Fair Labor Standards Act under the bona fide
executive, administrative, or professional exemptions.

e Successor contractors must consider the language or languages spoken by covered employees
before communicating offers of employment to predecessor employees.

e Successor contractors must continue to offer employment to any predecessor employee up to 90
days after the start of contract performance, as long as the predecessor employee has not received

a prior offer from the successor.

e Successor contractors who deny employment based on lack of qualification or poor performance
bear the burden of proof if that decision is challenged.

o Notable exceptions to the duty to hire predecessor employees include:



Where the predecessor employees will be retained by the predecessor contractor

Where the successor’s current employees, who have worked for the successor contractor
for at least three months immediately preceding the commencement of the contract,
would face layoff or discharge.

o Individual employees or union representatives will not have a private right of action to enforce
the order. Instead, claimants must file an administrative complaint with the contracting agency
within 120 days of the alleged violation or with the DOL Wage and Hour Division within 180
days of the alleged violation.

o Penalties for violating the Executive Order include payment of back pay and/or offers of
employment to predecessor employees, and/or contract debarment for “willful or aggravated”
violations.

The public may submit comments on these proposed rules no later than May 18, 2010. Final
implementation of the rules is likely to happen in the latter half of 2010. Only after the final rules are
issued will the hiring stipulation be included in federal service contracts.

The implementation of Executive Order 13495 runs in conjunction with the implementation of three
other labor-related Executive Orders issued by President Obama in early 2009: Executive Order 13494
(barring reimbursement for costs related to persuader activities), 13496 (notification of employee rights
under federal labor laws), and 13502 (governmental use of project labor agreements). (For more
information, see two previous Morgan Lewis LawFlashes, “DOL Publishes Proposed Regulations on
Labor Law Posting for Federal Contractors,” dated August 4, 2009, available at
http://www.morganlewis.com/pubs/LEPG FederalContractors LF 04aug09.pdf, and “New Executive
Orders on Labor Relations Will Impact All Federal Contractors,” dated February 2, 2009, available at
http://www.morganlewis.com/pubs/LEPG _LaborRelationsExecOrders LF _02feb09.pdf.) While the
federal agencies have taken steps to implement Executive Orders 13496 and 13502, with final rules
likely to be promulgated within months, a Notice of Proposed Rulemaking for Executive Order 13494
(persuader activities) has yet to issue.

The Obama administration appears fully committed to the implementation of all four orders. These
initiatives will greatly enhance pressure on government contractors to adopt and conform their policies
and procedures to comply with the final rules.
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