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7 January 2014 

Deferred Prosecution Agreements to Be Introduced in the UK
Beginning in February 2014, the agreements may be used as a sentencing tool for corporate 
bribery, fraud, and other economic crimes.
 
Under the UK Crime and Courts Act 2013, which received royal assent in April, deferred prosecution agreements 
(DPAs) will be made available from February 2014 to the Director of the Serious Fraud Office (SFO) and the 
Director of Public Prosecutions (DPP) for use in cases that involve bribery, fraud, or any other economic crime by 
companies or partnerships (but not individuals). DPAs have been used in the United States since the early 1990s 
with varying degrees of success.  

DPAs are generally regarded as a welcome addition to a system that is suffering from a backlog of prosecutions, 
including some for offences predating the Bribery Act. The following is a summary of the key points relating to 
DPAs under English law. 
 

 When a corporation is charged with a criminal offence, it may be able to enter into a DPA with the prosecutor. 
The corporation must then abide by the conditions detailed in the DPA or face prosecution. DPAs can only be 
entered into with companies, partnerships, and unincorporated entities and cannot be entered into with 
individuals. 

 The prosecutor may include, among other things, any of the following conditions in a DPA: 

 Payment of compensation to the victims of the alleged offence 

 Payment of a financial penalty to the prosecutor 

 Full cooperation in any pending investigations related to the offence 

 An account of any profits made from the alleged offence 

 Once the prosecutor and corporation have agreed to a DPA, court approval will be required for the DPA to 
come into effect. The court must decide if using a DPA is in the interest of justice. The Solicitor General has 
stated1 that there will be effective judicial scrutiny over the use of DPAs as a result of concerns raised in the 
United States that the courts merely undertook a rubber-stamping exercise. The Sentencing Council of 
England and Wales will publish guidelines in early 2014 to assist judges in treating DPAs consistently. 

 Whilst a DPA is being negotiated, no proceedings can be commenced against the relevant corporation unless 
it is shown that, before or during the negotiations, the corporation provided inaccurate or misleading 
information.  

 On 27 June 2013, the SFO and DPP published a draft Code of Practice (the Code)2 outlining how DPAs will 
be used in England and Wales. The Code outlines factors that will aid the prosecutor in deciding whether the 
use of a DPA is in the public interest. The Code states the following: 

 Generally, the more serious the offence, the less appropriate the use of a DPA will be. 

                                                 
1. Oliver Heald QC MP, Solicitor General, The Mechanics of Deferred Prosecution Agreements in the UK, Speech to the 7th Advanced 

Forum on Anti Corruption on the Role of Prosecutors and the Court (26 June 2013), available at 
https://www.gov.uk/government/speeches/the-mechanics-of-deferred-prosecution-agreements-in-the-uk. 

2. View the Code at http://www.sfo.gov.uk/media/256647/dpa%20code%20consultation%20final%20approved.docx. 
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 Where there is history of similar behaviour by the corporation involving “criminal, civil and regulatory 
enforcement actions against the company”, this will be a factor mitigating in favour of prosecution. 

 A DPA, as opposed to a prosecution, is likely to be appropriate in situations where a corporation self-
reports. 

 Whether the offence is recent and whether the corporation “in its current form is effectively a different 
body to that which committed the offences” will also be relevant. 

 When a company enters into DPA negotiations (and therefore makes admissions and disclosures), if the 
negotiations are ultimately unsuccessful, there are no current restrictions on the prosecutor using the 
information gained during the negotiation process in furtherance of a prosecution against the company.  
 

It is evident that DPAs, if utilised properly, will have a significant effect on the enforcement of bribery and fraud 
offences. They will also be a major factor to take into account when considering whether to self-report criminal 
activity to the SFO. The final version of the Code is expected to be published in early 2014; we will continue to 
monitor developments in relation to DPAs and issue guidance accordingly.  

Contacts 
If you have any questions or would like more information on the issues discussed in this LawFlash, please contact 
the authors, Nick Greenwood (+44 (0)20 3201 5570; ngreenwood@morganlewis.com) and Richard Ellison (+44 
(0) 20 3201 5628; rellison@morganlewis.com), or any of our white collar practitioners:  
 
Chicago 
Merri Jo Gillette 312.324.1134 mgillette@morganlewis.com 
Tinos Diamantatos 312.324.1145 tdiamantatos@morganlewis.com 
 
New York 
Leslie R. Caldwell  212.309.6260  lcaldwell@morganlewis.com  
Kelly A. Moore  212.309.6612  kelly.moore@morganlewis.com  
Martha B. Stolley  212.309.6858  mstolley@morganlewis.com  
 
Philadelphia 
Eric W. Sitarchuk  215.963.5840  esitarchuk@morganlewis.com  
John C. Dodds  215.963.4942  jdodds@morganlewis.com  
Eric Kraeutler  215.963.4840  ekraeutler@morganlewis.com  
Matthew J. Siembieda  215.963.4854  msiembieda@morganlewis.com  
Lisa C. Dykstra  215.963.5699  ldykstra@morganlewis.com  
Nathan J. Andrisani  215.963.5362  nandrisani@morganlewis.com  
Meredith S. Auten  215.963.5860  mauten@morganlewis.com  
Alison Tanchyk  215.963.5847  atanchyk@morganlewis.com  
 
San Francisco  
Susan D. Resley  415.442.1351  sresley@morganlewis.com 
 
Washington, D.C. 
George J. Terwilliger III  202.739.5988  gterwilliger@morganlewis.com  
Robert J. Bittman  202.739.5989  rbittman@morganlewis.com  
Fred F. Fielding  202.739.5560  ffielding@morganlewis.com  
Margaret M. Gatti  202.739.5409  mgatti@morganlewis.com  
Matthew S. Miner  202.739.5987  mminer@morganlewis.com  
Ronald J. Tenpas  202.739.5435  rtenpas@morganlewis.com  
Kathleen McDermott  202.739.5458  kmcdermott@morganlewis.com  
Scott A. Memmott  202.739.5098  smemmott@morganlewis.com  
 
 



 
 
 

www.morganlewis.com       3     © 2013 Morgan, Lewis & Bockius 
 

Wilmington 
Colm F. Connolly  302.574.7290  cconnolly@morganlewis.com  
 
Frankfurt 
Jürgen Beninca  +49.69.714.007.19  jbeninca@morganlewis.com  
 
London 
Nick Greenwood  +44 (0)20 3201 5570  ngreenwood@morganlewis.com  
David Waldron  +44 (0)20 3201 5590  dwaldron@morganlewis.com  
Iain Wright  +44 (0)20 3201 5630  iwright@morganlewis.com  
 
Moscow 
Vasilisa Strizh  +7 495 212 2540  vstrizh@morganlewis.com  
Nane Oganesyan +7 495 212 2575  noganesyan@morganlewis.com  
 
About Morgan, Lewis & Bockius 
With 25 offices across the United States, Europe, Asia, and the Middle East, Morgan Lewis provides 
comprehensive litigation, corporate, transactional, regulatory, intellectual property, and labour and employment 
legal services to clients of all sizes—from globally established industry leaders to just-conceived start-ups. Our 
international team of lawyers, patent agents, benefits advisers, regulatory scientists, and other specialists—more 
than 1,600 legal professionals total—serves clients from locations in Almaty, Beijing, Boston, Brussels, Chicago, 
Dallas, Dubai,* Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles, Miami, Moscow, New York, Palo 
Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For 
more information about Morgan Lewis or its practices, please visit us online at www.morganlewis.com.  
 
*In association with Mohammed Buhashem Advocates & Legal Consultants 
 
This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius. It should not be construed as, 
and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials 
may be considered Attorney Advertising in some jurisdictions. Please note that the prior results discussed in the material do not guarantee 
similar outcomes. Links provided from outside sources are subject to expiration or change. © 2013 Morgan, Lewis & Bockius. All Rights 
Reserved. 

 
 


