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Manhattan District Attorney Promises Broader Use of the Martin Act 
in Combating Financial Fraud and Vows to Fight for Tougher Penalties

January 26, 2011

In his first speech at the New York City Bar Association since his election, Manhattan District Attorney 
Cyrus R. Vance, Jr. said that he would expand his office’s use of the Martin Act, New York’s securities 
fraud statute, in targeting financial fraud, and that he would lobby lawmakers to toughen penalties under 
the measure and to extend the statute of limitations.

“The Martin Act has never been more relevant,” Vance said. “In recent years, our entire nation has 
become painfully aware of the devastating toll on our economy that results when widespread mistrust 
infects financial markets.”

The Martin Act (the Act), enacted in 1921, grants New York prosecutors broad subpoena power and 
authority to investigate and prosecute “all deceitful practices contrary to the plain rules of common 
decency.” People v. Federated Radio Corp., 244 N.Y. 33 (1926). The Act allows prosecutors to choose 
between a civil or criminal investigation. More importantly, unlike federal securities laws, it is easier to 
prove, exposing securities sellers to liability regardless of whether they intended or willfully decided to 
commit misconduct. To violate the law, no sale or purchase is necessary if there are lies or deception in 
the offering of securities; nor is intent to defraud required—even in criminal cases. Id. at 38. (“[T]he 
words ‘fraud’ and ‘fraudulent practices’ should . . . be given a wide meaning so as to include all acts, 
although not originating in any actual evil design or contrivance to perpetrate fraud or injury upon 
others, which do by their tendency to deceive or mislead the purchasing public come within the purpose 
of the law.”).

Many view the state law as one of the most powerful prosecutorial tools in the country because it gives 
state prosecutors broad powers to subpoena documents from any company doing business in New York, 
but its many critics describe the Act as overreaching and outdated and criticize what they see as its 
overuse by the Manhattan District Attorney’s Office.

The Act saw a renewal in significance as a law enforcement and regulatory tool in the 1990s under 
successive New York attorneys general, including Eliot Spitzer and Andrew Cuomo, who used it against 
investment banks, broker-dealers, and the mutual fund industry. Robert Morgenthau, Vance’s 
predecessor as Manhattan District Attorney, used the law to prosecute white collar crime.

Vance said he plans to make broader use of the Martin Act to prosecute investment frauds and Ponzi 
schemes involving investment funds, as well as investment schemes that use privately held companies. 
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According to Vance, his office also will use the Act to combat fraud schemes that target broker-dealers,
the manipulation of commodities and commodities futures, and insider trading in securities and 
commodities.

Vance suggested that when it comes to punishments for white collar crime, the statute is outdated and 
too lenient. Under the Act, the highest-level crime carries no minimum term of imprisonment regardless 
of whether the amount of the loss is hundreds of dollars to an individual or hundreds of millions of 
dollars to the investing public. In either case, a state court judge “would be authorized to impose a non-
incarceratory sentence,” Vance said in the speech.

Vance said he wants penalties to conform to state larceny statutes, which distinguish among $1,000, 
$3,000, $50,000, and $1 million thefts or losses. Under Vance’s proposal, a small-time broker who 
defrauds his customer of $2,000 would be subject to a maximum of 1 ⅓ years’ to 4 years’ imprisonment, 
whereas a shrewd manipulator or perpetrator of a large-scale accounting fraud would be subject to a 
mandatory minimum prison term of 1 year to 3 years. Each could face a maximum prison term of 8 ⅓ 
years to 25 years.

Additionally, Vance said, he will urge legislators to lengthen the time allowed to bring criminal charges 
for Martin Act violations, which is currently six years from discovery or ability to discover the fraud 
with reasonable diligence. 

Vance also referenced his office’s recently implemented guidelines regarding the prosecution of 
corporations (see our June 2, 2010 LawFlash at 
http://www.morganlewis.com/pubs/WC_CriminalChargesGuidelines_LF_02jun10.pdf) in urging 
corporations to self-report when they run afoul of the law. Vance acknowledged that he cannot 
guarantee the outcome of voluntary disclosure, but assured “a fair shake,” adding that such disclosures 
are “very relevant” in his office’s charging decisions.

Vance also said his office expects to bring more cases in partnership with the U.S. Securities and 
Exchange Commission, the Commodities Futures Trading Commission, the Financial Industry 
Regulatory Authority, the Federal Reserve Bank of New York, and the Depository Trust & Clearing 
Corporation.

The author of this LawFlash, Martha B. Stolley, was an Assistant District Attorney at the Manhattan 
D.A.’s Office for eight years, from 1998 through 2006. Additionally, there are several partners in 
Morgan Lewis’s New York office with lengthy tenures in supervisory positions at both the Southern and 
the Eastern Districts of New York U.S. Attorney’s Offices.

If you have any questions regarding this LawFlash, or require assistance with any other issue relating to 
the defense of any other government enforcement matters, please contact the author or any of our white 
collar practitioners: 

New York
Leslie R. Caldwell 212.309.6260 lcaldwell@morganlewis.com
Kelly A. Moore 212.309.6612 kelly.moore@morganlewis.com
Joanna C. Hendon 212.309.6377 jhendon@morganlewis.com
Martha B. Stolley 212.309.6858 mstolley@morganlewis.com
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Philadelphia
Eric W. Sitarchuk 215.963.5840 esitarchuk@morganlewis.com
John C. Dodds 215.963.4942 jdodds@morganlewis.com
Eric Kraeutler 215.963.4840 ekraeutler@morganlewis.com
Matthew J. Siembieda 215.963.4854 msiembieda@morganlewis.com
Lisa C. Dykstra 215.963.5699 ldykstra@morganlewis.com
Nathan J. Andrisani 215.963.5362 nandrisani@morganlewis.com
Meredith S. Auten 215.963.5860 mauten@morganlewis.com

Washington, D.C.
Fred F. Fielding 202.739.5560 ffielding@morganlewis.com
Mark E. Matthews 202.739.5655 mark.matthews@morganlewis.com
Barbara “Biz” Van Gelder 202.739.5256 bvangelder@morganlewis.com
Mark A. Srere 202.739.5049 msrere@morganlewis.com
Amy Conway-Hatcher 202.739.5953 aconway-hatcher@morganlewis.com
Ronald J. Tenpas 202.739.5435 rtenpas@morganlewis.com
Kathleen McDermott 202.739.5458 kmcdermott@morganlewis.com
Scott A. Memmott 202.739.5098 smemmott@morganlewis.com

San Francisco
John H. Hemann 415.442.1355 jhemann@morganlewis.com

Wilmington
Colm F. Connolly 302.574.7290 cconnolly@morganlewis.com

Frankfurt
Jürgen Beninca +49.69.714.007.19 jbeninca@morganlewis.com

London
Iain Wright +44 (0)20 3201 5630 iwright@morganlewis.com

Paris
Thierry Dalmasso +33 1 53 30 44 39 tdalmasso@morganlewis.com

Morgan Lewis’s White Collar Practice
Morgan Lewis’s national and international White Collar Practice features dozens of former prosecutors 
and high-level government officials whose experience representing companies and individuals covers a 
broad array of substantive white collar and government enforcement areas, including, among others:

 Antitrust
 Congressional 

investigations
 Environmental
 False Claims Act
 FCPA

 Financial fraud
 Healthcare fraud
 Industrial accidents 

and workplace safety
 Import/export 

regulations

 Money laundering
 Qui tam Securities 

fraud/SEC 
enforcement

 Tax

About Morgan, Lewis & Bockius LLP

With 23 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to 
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clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San 
Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis or its 
practices, please visit us online at www.morganlewis.com.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any 
specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states. 

Please note that the prior results discussed in the material do not guarantee similar outcomes. 
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