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The Meaning Of Spokeo, 365 Days And 430 Decisions Later

By Ezra Church, Brian Ercole, Christina Vitale, Warren Rissier and Ken Kliebard, Morgan Lewis &
Bockius LLP

Law360, New York (May 15, 2017, 5:02 PM EDT) --

It has been one year since the U.S. Supreme Court’s much-anticipated decision in
Spokeo Inc. v. Robins.[1] The Spokeo decision analyzed the standing requirement of
Article Ill in the context of federal statutory claims — particularly addressing whether
Congress may confer standing on a plaintiff who suffers no concrete harm and seeks only
statutory damages. In the decision, the Supreme Court clarified that “Article Ill standing
requires a concrete injury even in the context of a statutory violation,” noting that a
plaintiff cannot “allege a bare procedural violation, divorced from any concrete harm,
and satisfy the injury in fact requirement of Article II.”[2] The decision has set off an
enhanced wave of motion practice, with litigants arguing the meaning of the decision in
hundreds of cases in federal courts across the country.
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In a December 2016 Law360 article, we marked the six-month anniversary of the
decision with some observations on the initial trends in how Spokeo has been
interpreted. Now that an additional six months has passed, we take stock of a full year’s
worth of jurisprudence. There have been more than 400 decisions nationwide [l
interpreting and applying Spokeo — averaging at least one decision every day. As we h
reported in December 2016, the bulk of decisions have dealt with just four consumer s
protection statutes under which there is significant class action activity: the Fair and Christina
Accurate Credit Transactions Act, the Fair Credit Reporting Act, the Fair Debt Collection Vitale
Practices Act and the Telephone Consumer Protection Act. The remaining decisions, ™
categorized as “Other” in our chart below, address a variety of consumer protection

statutes, such as the Truth in Lending Act, the Cable Communications Privacy Act, the ‘1
Video Privacy Protection Act, the Electronic Funds Transfer Act, the Driver’s Privacy “
Protection Act, the Real Estate Settlement Procedures Act, as well as state common law V&’_arr_e“
claims. issier
No Percent Finding
Standing | Standing Totals Standing

FACTA 6 12 18 33%

FCRA 40 42 82 49%

FDCPA 55 17 72 76% Ken

TCPA 67 10 77 87% Kliebard

Other 89 95 184 48%

Total 255 175 430 59%
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The overall numbers show that nearly 60 percent of courts analyzing constitutional standing after
Spokeo have determined that the particular plaintiff had Article Il standing. Notably, the outcomes have
continued to vary markedly by statute and forum, and have intensified in some ways, too. For instance,
although we previously noted that standing was found in 79 percent of TCPA cases decided by
December 2016, that percentage has now grown to 87 percent. Likewise, six months after the Spokeo
decision, only 50 percent of cases analyzing standing in the FACTA context found standing; this number
has now fallen to just 33 percent — with nearly all of those decisions coming from district courts in the
Eleventh Circuit.

Our analysis of the cases confirms that the individual facts at issue are often critical to the success of a
motion challenging a plaintiff’s standing under Article Ill, regardless of the statute at issue. However, the
jurisdiction of the litigation and the individual judge are just as critical. We have found numerous cases
that are essentially indistinguishable on the facts presented, yet courts have reached opposite results.

Fair and Accurate Credit Transactions Act

Among other things, FACTA prohibits printing more than the last five digits of the debit or credit card
number or the expiration date on any receipt provided to the cardholder at the point of sale.[3] Over
the last year, the Seventh Circuit and at least 17 district courts have addressed the effect of Spokeo on
claims for statutory damages under FACTA. The Seventh Circuit recently found that a plaintiff lacked
standing because, despite the alleged FACTA violation, “nobody else ever saw the non-compliant
receipt” and the inclusion of an expiration date on the receipt did not increase the risk of identity
theft.[4] Indeed, consistent with Meyers, the majority of district courts (at least 11) have found standing
to be lacking.[5] In six cases, district courts held that plaintiffs had standing to pursue FACTA claims.[6]

Nearly all decisions finding standing were issued by district courts in the Eleventh Circuit and were
decided shortly after Spokeo (and prior to the Seventh Circuit’s decision in Meyers). These courts
reasoned that the violation of FACTA, on its own, is sufficient to confer standing because FACTA protects
a “substantive” right to receive a receipt with truncated information.[7]

One district court even suggested that the minor inconvenience of safekeeping a noncompliant receipt
(rather than throwing it out) constitutes a concrete injury.[8] By contrast, the Seventh Circuit and the
majority of other courts have held that an offending receipt does not automatically give rise to a
concrete harm, particularly where the plaintiff retains that receipt and no third-party has seen it.[9]
Instead, a plaintiff must allege non-speculative facts showing a resulting injury from the alleged
violation, such as identity theft.[10]

Fair Credit Reporting Act

Cases under the FCRA demonstrate how forum can be critical in determining the success of a challenge
to Article Ill standing. For example, within the Third Circuit, an equal number of post-Spokeo decisions
under FCRA have granted and rejected Article Il jurisdictional challenges.[11] On the other hand,
decisions from courts in the Seventh[12] and Eighth Circuits[13] are heavily skewed in favor of finding
that standing did not exist in FCRA cases. By contrast, both the Ninth Circuit and courts in the Ninth
Circuit[14] have trended in the other direction.

Some key considerations that courts deem significant in determining whether standing exists to bring a
FCRA claim include:



e Whether a violation of the statute has resulted in a disclosure to a third party. For example, in
Bultemeyer v. CenturyLink Inc., the court explained that “[t]he post-Spokeo cases from around
the country have uniformly found that, absent disclosure to a third party or an identifiable harm
from the statutory violation, there is no privacy violation.”[15]

e Whether the alleged violation can be construed as merely “technical” or a violation in “form”

only. For example, in Kirchner v. First Advantage Background Services Corp., the court found

that the authorization was not in a “completely separate document” as required by the FCRA,
but that was insufficient to confer standing.[16] In Dutta v. State Farm Mutual Automobile

Insurance Co., the court found that a three-day delay in providing an “entirely accurate” credit

report to be a “textbook example of a bare procedural violation” and did not suffice to confer

standing.[17]

o  Whether the alleged FCRA violation impacted an adverse employment decision. In Davis v. D-W
Tool Inc., the plaintiff alleged that she was “deprived of statutorily required information,” but
this was insufficient to confer standing because there was no allegation that the consumer
report was inaccurate or the employer would have reached a different decision.[18]

Fair Debt Collection Practices Act

Courts evaluating Spokeo in the context of FDCPA decisions continue to find that standing exists in a
majority of cases in which the issue is presented, although the percentage of cases finding standing has
fallen somewhat. In cases finding standing, courts typically view the disclosure obligations of the FDCPA
as substantive protections evincing Congressional intent to receive “truthful, non-deceptive information
in debt collection communications.” [19] Although the violation of the disclosure requirements may not
give rise to a tangible injury, such as loss of money, courts examining the facts of such cases do often
find the alleged violations are sufficiently concrete. Courts appear more likely to find standing lacking
where the alleged violations appear technical in nature — such as a two week delay in providing the
appropriate information,[20] failure to note on a credit report that a debt was disputed,[21] or errors in
the advertised terms of debt repayment plans.[22] Not surprisingly, courts also have found standing to
be lacking where the alleged violations appear unrelated to the congressional purpose in enacting the
FDCPA.[23]

Telephone Consumer Protection Act

Over the last year, more than 70 decisions have addressed the impact of Spokeo on standing to bring
TCPA claims. The TCPA regulates forms of marketing to fax machines and telephones, including text
messages, without the consent of the recipient.[24] Although each case rests on its unique facts, the
Ninth Circuit and the majority of district courts have rejected standing challenges to TCPA claims,
whether based upon allegedly unsolicited phone calls, text messages, or faxes. Indeed, in Van Patten v.
Vertical Fitness Group. LLC, the Ninth Circuit recently held that unsolicited telemarketing phone calls or
text messages, by their nature, constitute an invasion of privacy; thus, a plaintiff alleging a violation
under the TCPA “need not allege any additional harm beyond the one Congress has identified.”[25]

Of the 77 federal decisions addressing Spokeo challenges to the TCPA, more than 65 have found a
concrete injury under Article 111.[26] These courts generally have reasoned that unsolicited calls, texts or
faxes under the TCPA protect a substantive right to be free from the privacy-related harm that Congress
sought to address in enacting the statute.[27] By contrast, at least 10 district courts have dismissed



TCPA cases for lack of standing.[28] They have primarily done so where the alleged TCPA violations
appear minimal, such as a single call or text or the inclusion of a single line of advertising in otherwise
permissible faxes;[29] where the plaintiff fails to allege nonconclusory facts regarding any harm
experienced;[30] or where the plaintiff does not allege that she experienced any additional charges for
the unsolicited call or text.[31] These decisions have come from federal district courts in California, New
Jersey, Louisiana and Missouri, although the California decisions should be evaluated in light of the
Ninth Circuit’s decision in Van Patten.

Other Statutory and Common Law Claims

There are nearly 200 decisions involving Spokeo challenges to standing in cases related to other federal
and state statutes, as well as state common law claims. The results here vary, too, depending on the
statutes, claims, and facts in each case. In a Cable Communications Privacy Act putative class action, for
instance, the Eighth Circuit held that the plaintiff lacked standing because he did not allege that the
defendant used his information in any way or that any material risk of harm resulted from defendant’s
retention of it.[32] By contrast, the Eleventh Circuit held that a plaintiff had standing to bring a Video
Privacy Protection Act claim, notwithstanding that he alleged no additional harm beyond the statutory
violation.[33] The court reasoned that because the statute was enacted “to preserve personal
privacy,”[34] the alleged violation — a wrongful disclosure of plaintiff’s personal information to a third
party — was sufficiently concrete to create Article Il standing.[35]

As reflected by these cases, one critical issue under Spokeo remains the degree to which a distinction
between whether a statute protects a substantive right or a procedural right matters to the standing
analysis and, if so, how that distinction is determined. Some courts have held that a violation of a
substantive statutory requirement alone creates standing.[36] Other courts have held that any
purported substantive/procedural distinction is not relevant to the standing analysis; indeed, any
statutory violation must be accompanied by a resulting injury-in-fact.[37] Still other courts have held
that this distinction is relevant, yet have reached opposite conclusions on whether the statutory
requirement at issue is procedural or substantive.[38]

Conclusion

A year of decisions interpreting Spokeo reveals that the Supreme Court’s decision has made Article Il
standing a central issue in class action litigation regarding many statutory claims in federal courts. It has
impacted cases not only under the FCRA, FDCPA, TCPA and FACTA, but also under many other federal
and state laws. The Supreme Court’s clarification that invoking a statutory cause of action created by
Congress is not alone sufficient to confer Article Ill standing has created early case assessments as to
whether to challenge subject-matter jurisdiction, an increase in dispositive motions challenging Article IlI
standing, and many contradictory decisions across the country. As more circuit courts weigh in, including
the much-anticipated Ninth Circuit’s decision in Spokeo on remand, this emerging body of law will
continue to develop. One thing is clear: A year later, Spokeo continues to have a dramatic impact on the
American legal landscape.
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partner in the firm's Miami office. Christina Vitale is a partner in the firm's Houston office. Warren
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