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ALI Restatement Misstates Law On Long-Tail Harm Claims
By David Cox and Gerald Konkel (March 29, 2018, 1:22 PM EDT)

A restatement of the law is “primarily addressed to courts” with an “aim” to
provide a “clear formulation[] of common law and its statutory elements or
variations and reflect the law as it presently stands or might appropriately be
stated by a court.”[1] A restatement’s articulation of black-letter legal rules is
“expected to aspire toward the precision of statutory language,” while also
“reflecting the flexibility and capacity for development and growth of the common
law.”[2]

The current draft of the first Restatement of the Law on Liability Insurance is
faithful to these principles in many respects; however, the draft section on David Cox
“allocation” contravenes these principles by purporting to proclaim a default “pro
rata” “rule” for “Allocation in Long-Tail Harm Claims Covered by Occurrence-Based
Policies,” that may be “altered” by a “term” in the policy, “except to the extent that
the term cannot be harmonized with an allocation term in another policy that
provides coverage for the claim.”[3] This proposed default “rule” on allocation
neither “reflects the law as it presently stands,” nor does it “reflect the flexibility
and capacity for development and growth of the common law.” It does the
opposite. Its effect, if the American Law Institute adopts it and it is then considered
by courts, instead would be to stifle an ongoing vibrant consideration and
reconsideration by courts of the “all sums” versus “pro rata” so-called “allocation” Gerald Konkel
issue.[4]

As an initial matter, general liability insurance policies are contracts — contracts with highly
standardized terms that frequently have emerged from richly extensive drafting histories — that are
animated by basic contract interpretation principles. That is, generalized “rules” do not dictate how a
policy responds, but rather consideration of policy language and its application to underlying liabilities is
driven by reliance on common contract interpretation principles.

Of course, the prevalence of standardized policy language may allow “rules” to arise based on the
interpretation of that language. The high courts in eight states have considered such language and
definitively determined that the so-called “rule” for their states — not the “default” rule, but the “rule”
founded on interpretation — is that standardized general liability policies respond on an “all sums”
basis.[5] The draft restatement neither reflects the law “as it presently stands” nor as it likely will ever
be in those states.
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In other jurisdictions, multiple state intermediate appellate and trial courts, as well as federal courts,
have held that the “rule” is “all sums” based on their interpretation of standardized language in
historical general liability policies. Still other courts have articulated a rule that is some variation of “pro
rata,” not as a default, but based on a different interpretation that often is buttressed, or solely
supported, by “public policy reasons.”[6]

No court has adopted the default rule proposed by the draft restatement. No court likely ever will
accept, in particular, the proposition that a so-called “default rule” of pro rata allocation prevails over a
policy’s contrary language simply because other policies in the policyholder’s insurance program call for
“pro rata” allocation. Such a rule would violate universal principles of contract interpretation.[7]

Curiously, the reporters who drafted the restatement invoke the New York Court of Appeal’s “all sums”
decision in Viking Pump as being “illustrative of” the so-called “pro rata default rule,”[8] but, more
accurately, Viking Pump is illustrative of how consideration of pertinent standardized terms found in
most historic general liability policies reveals that pro rata allocation is antithetical to contracting intent.

The Viking Pump court, in determining that “all sums” applied to asbestos-related bodily injury claims
under policies that had standardized prior insurance and noncumulation of liability conditions
(“noncumulation conditions”) discussed the brittle “premise” upon which “pro rata allocation” relies.
The court observed that pro rata allocation is “a legal fiction” that treats continuous and indivisible
injuries spanning over a number of years “as distinct in each policy period.”[9] The court held that the
“very essence” or lone “premise” upon which this “legal fiction” rests is with policy language that “[that]
limits indemnification to losses and occurrences during the policy period ... .”[10] Additionally, and
importantly, the New York Court of Appeals reiterated that its prior “pro rata” “holding in Consolidated
Edison does not require pro rata allocation in the face of policy language undermining the very premise
upon which the imposition of pro rata allocation rests.”[11]

The Viking Pump court determined that language in standardized noncumulation conditions “negates”
the pro rata allocation premise in that such language plainly “contemplate[s]” that the same loss arising
from a continuous injury could be covered by multiple policies in distinct policy periods during which
injury transpired.[12] That Viking Pump recognized that standardized policy language in a condition
reflects a contractual intent to cover “all sums” of the policyholder’s liability that triggers coverage has
profound interpretative significance based on the fundamental structure of general liability policies.

A condition does not grant coverage, nor does it expand or contract coverage promised elsewhere in a
policy. Instead, it regulates or “conditions” coverage that already is extant in the policy. It is the
“insuring agreement” in a policy, not a “condition,” that “specifies what will be covered under the
policy” and sets forth a policy’s basic grant of coverage.[13] Accordingly, it cannot be the presence or
absence of a noncumulation condition that determines whether a policy responds on an all-sums basis.
Instead, noncumulation conditions offer contextual evidence that “all sums” already is embodied in the
coverage grant. That is, the inherent structure and logic of a standardized insurance policy, as well the
drafting history of noncumulation conditions, reflect the truth that the insuring agreements in these
standard policies were intended to provide coverage on an “all sums” basis.

One of the noncumulation conditions considered by the Viking Pump court, in pertinent part, provided:



It is agreed that if any loss covered hereunder is also covered in whole or in part under any other excess
Policy issued to the Insured prior to the inception date hereof[,] the limit of liability hereon . . . shall be
reduced by any amounts due to the Insured on account of such loss under such prior insurance.

Subject to the foregoing paragraph and to all the other terms and conditions of this policy in the event
that personal injury or property damage arising out of an occurrence covered hereunder is continuing at
the time of termination of this Policy the Company will continue to protect the Insured for liability in
respect of such personal injury or property damage without payment of additional premium.[14]

This language is slightly modified from the London Market Insurers’ “LRD 60” form, the first umbrella
policy form to utilize a noncumulation condition.[15]

The Viking Pump court found that the first paragraph of this noncumulation condition:

plainly contemplate[s] that multiple successive insurance policies can indemnify the insured for the
same loss or occurrence by acknowledging that a covered loss or occurrence may ‘also [be] covered in
whole or in part under any other excess [plolicy issued to the [insured] prior to the inception date’ of
the instant policy.[16]

This first paragraph of the noncumulation condition is not an “insuring clause.” It does not directly set
forth any promise to the insured that the policy it has in its hands responds on an “all sums” basis.
Instead, it is a condition that “contemplates,” as the Viking Pump court recognized, that standardized
policies from the era respond on such a basis.

With respect to the second paragraph of this condition, what the Viking Pump court termed a
“continuing coverage clause,” the court held that it

reinforc[es] our conclusion that all sums—not pro rata—was intended in such policies. The continuing
coverage clause expressly extends a policy’s protections beyond the policy period.[17]

The Viking Pump court held that this extension of a policy’s protection beyond the policy period calls for
“all sums” because “under a pro rata allocation, no policy covers a loss that began during a particular
policy period and continues after termination of that period.”[18]

The “continuing coverage clause” in the noncumulation condition in the LRD 60 umbrella form and other
umbrella and excess policies illustrates the fact that “[i]n contemporary liability policies insuring clauses
most commonly appear in sections of the policy with the label ‘insuring agreement’ or similar labels, but
they also appear in other parts of a liability policy.”[19] The LRD 60 form’s insuring clauses are found in
both the first “insuring agreement” of the policy as well as, redundantly, in the second “continuing
coverage clause” paragraph of “Condition C Prior Insurance and Non Cumulation of Liability.” As
discussed herein, both of these insuring clauses redundantly extend protection to the insured for
liability resulting from an occurrence that takes place in part during the policy period even for
continuing injury beyond the policy period.

The London Market Insurers revised its standard umbrella form in 1971 with its drafting of the Umbrella
Policy (London 1971) form (“London 1971 umbrella form”). The London 1971 umbrella form was a
reworking of the LRD 60 form that was primarily developed “to bring the policy language in line with
certain language that was being used at the time in comprehensive general liability policies that were
being issued as the schedule[d] primary policies ... .”[20] The London 1971 umbrella form modestly
revised the LRD 60 form’s insuring agreement and dropped the “continuing coverage clause” from the
noncumulation condition.[21]



Last year, Peter Wilson, one of three drafters of the London 1971 umbrella form, testified as corporate
designee for Certain Underwriters at Lloyd’s London, and Certain London Market Companies on the
drafting of the LRD 60 and London 1971 umbrella forms in a case styled, Cannon Elec. Inc. v. ACE Prop.
and Cas. Co., Case No. BC 290354 (Los Angeles Cty. Super. Ct.). Wilson testified that the London 1971
umbrella form drafters removed the “continuing coverage clause” in the noncumulation condition as
they “felt it was redundant” and not needed because:

Well, basically the whole intent of the policy is that if you have a loss that is in progress, in other words,
the loss starts during the policy period but the policy expires and that loss is still in progress, it’s not the
intention to cut the assured off and say, oh, the policy is expired and we are not going to deal with the
third-party damage or injury that is being caused.

| mean a typical example could be a plant explosion where there is damage to third-party properties by
fire. The fire spreads. They can’t get the fire out and the fire is still causing damage to other third-party
properties after the expiration of the policy. Because it started during the period of the policy, that is a
loss occurrence that is in progress, and we would be responding to all the damage resulting from that
explosion.[22]

Wilson testified that this promise to cover “all the damage” — “all sums” of it — for a loss in progress,
including loss beyond the policy period, was not only the intent of the London Market Insurers’ umbrella
policies but “it’s basically ... the intention of all policies and you can look at many other policy forms and
it doesn’t spell that out. It doesn’t have to spell it out.”[23]

The Viking Pump court found that the “continuing coverage clause” “reinforced” its conclusion that
policies were “intended” to respond on an “all sums” basis and not on a “pro rata” basis because “under
a pro rata allocation, no policy covers a loss that began during a particular policy period and continued
after termination of that period ... .”[24] Last year, London Market Insurers, through their corporate
designee, admitted no “continuing coverage clause” is necessary for coverage that extends the policy’s
protection beyond the policy period because “the whole intent” of the policies — all standard general
liability policies — is not to “cut the assured off” if a loss progresses beyond the policy period but rather
to respond to “all the damage” resulting from that progressing loss.

The London Market Insurers’ umbrella policy forms were drafted against the backdrop of underlying
standard comprehensive general liability (“CGL”) policies. The London forms’ umbrella insuring
agreements and pertinent definitions are substantively the same as those in the underlying standard
CGL policies. These insuring agreements do not limit indemnification for damages to just that part of an
occurrence’s multiyear loss that took place during the policy period; rather they expressly extend
protection for consequential damages and resulting death from a covered occurrence “at any time” that
death takes place.[25] Neither the words in these policies evince, nor were they actually intended to,
“cut the assured off” for such continuing losses. The “pro rata premise” that Viking Pump identified falls
apart when one examines all of the pertinent terms of these standardized insuring agreements,
particularly in the context of asbestos-related bodily injury claims.[26]

Beginning with the London LRD 60 umbrella form, umbrella and excess insurers in London and then in
the United States began utilizing standardized noncumulation conditions to grapple with the broad
grant of coverage set forth in their policies. As a result, noncumulation conditions are ubiquitous and
standard conditions in many umbrella and excess follow-form occurrence-based general liability policies
that were purchased historically by policyholders to increase coverage limits above a primary layer as
part of their integrated general liability insurance programs. They are less common in underlying first-



dollar occurrence-based CGL policies,[27] although the drafters of the standardized CGL forms
recurrently considered adding them to the standard form to grapple with the fact that the policies were
broadly written such that an insured could “cumulate” or “pyramid” multiple policy limits from multiple
policy years to respond to the same loss for the same occurrence.[28] The reason CGL policies in historic
insurance programs typically lack noncumulation conditions that excess policies have was the
merchandising pressures on CGL insurers which were seeking to market truly “comprehensive” general
liability policies.

Despite the fact that most umbrella and excess follow form policies in historic insurance programs have
noncumulation conditions and most CGL policies do not, the insuring agreements of CGL policies are
substantively the same as those in most umbrella and excess follow form policies. Putting to the side its
“harmonizing” exception to the exception of the rule, ALI’s proposed default “pro rata” allocation rule
that could be “altered” by a term such as a noncumulation condition in a policy, if followed by courts,
would lead to absurd results. Most umbrella and excess policies in an insurance program would be
construed as responding on an “all sums” basis. A handful of excess policies in the same program that
have identical insuring agreements and charge similar premiums as the other policies in the program but
lack noncumulation “conditions” and all primary policies would be construed as responding on a “pro
rata” basis. That hybrid allocation result does not make sense when one considers that all such policies
have standardized terms including substantively identical insuring agreements and were sold and
bought in the context of assembling a coherent and integrated insurance program.[29] That result — the
logical consequences of the proposed default pro rata allocation rule — already has been rejected,
inelegantly but unequivocally, by the Second Circuit in the long-standing Olin Corporation coverage
litigation. In the wake of Viking Pump, the Second Circuit in that case rejected an excess insurer’s
argument for a hybrid allocation/exhaustion approach.[30] The excess policies at issue in the case had
noncumulation conditions.[31] The underlying primary policies did not.[32] The excess insurer argued
that while “all sums” applied to its policies in light of the Viking Pump decision, a “pro rata approach”
should be applied to the underlying primary policies to exhaust their policy limits.[33] The Second Circuit
rejected the argument.[34]

The proposed restatement on this allocation issue does not “reflect the law as it presently stands” in any
state or territory of the United States. Its default-pro rata-rule-but-could-be-altered-by-a-term structure
solely rests on an insurer-view of a single case, the Viking Pump decision, instead of “reflecting the
flexibility and capacity for development and growth of the common law.” The recent Olin Corporation
decision already reflects both the capacity of development of the law on this issue and the fact that the
default pro rata-allocation-unless-a-policy-has-a-noncumulation condition insurer view of New York law
may not be accurate. Its “harmonizing” exception to the exception of the rule is contrary to fundamental
policy interpretation principles.

It is assumed that restatement will be submitted at the annual meeting in May for consideration and a
vote of the ALI membership. However, it would be best for this section on allocation to be referred back
for revision and resubmission so that it could more accurately reflect the current state of the law and an
openness to the courts’ continued thoughtful consideration and reexamination of the issue.

David Sean Cox is a partner with Morgan Lewis & Bockius LLP in Los Angeles. Gerald P. Konkel is a
partner at the firm's Washington, D.C., office. The authors greatly appreciate the contributions of
Christopher Popecki and Teri Diaz to this article.
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clients, or Portfolio Media Inc., or any of its or their respective dffiliates. This article is for general
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