
The LEXIS PRA
CTICE A

D
V

ISO
R Journal

TM 
SPECIA

L ED
ITIO

N
 2018 - ISSU

E 4, LA
BO

R &
 EM

PLO
YM

EN
T

w
w
w
.lexispracticeadvisor.com

Lexis Practice Advisor®

START
Get off on the right foot in your matters with 

effortless navigation to expert guidance.

GET IT RIGHT
HERE TO

*As compared to Thomson Reuters Practical Law network. Comparison data based on information available as of December 2017.

LexisNexis, Lexis Practice Advisor and the Knowledge Burst logo are registered trademarks of RELX Inc. Westlaw is a registered 
trademark of West Publishing Corporation. © 2017 LexisNexis. PA00211-0 0817

Try Lexis Practice Advisor® today
L E X I S N E X I S .C O M / P R AC T I C E -A DV I S O R

8 0 0 . 62 8 . 3 61 2

320850+ 93%

AT TO R N E Y
AU T H O R S

AT TO R N E Y  AU T H O R S
C U R R E N T LY  P R AC T I C I N G

C O N T R I B U T I N G
L AW  F I R M S

Lexis Practice Advisor®

START
Get off on the right foot in your matters with 

effortless navigation to expert guidance.

GET IT RIGHT
HERE TO

*As compared to Thomson Reuters Practical Law network. Comparison data based on information available as of December 2017.

LexisNexis, Lexis Practice Advisor and the Knowledge Burst logo are registered trademarks of RELX Inc. Westlaw is a registered 
trademark of West Publishing Corporation. © 2017 LexisNexis. PA00211-0 0817

Try Lexis Practice Advisor® today
L E X I S N E X I S .C O M / P R AC T I C E -A DV I S O R

8 0 0 . 62 8 . 3 61 2

320850+ 93%

AT TO R N E Y
AU T H O R S

AT TO R N E Y  AU T H O R S
C U R R E N T LY  P R AC T I C I N G

C O N T R I B U T I N G
L AW  F I R M S

LIFE SCIENCES PATENTS: 
STRATEGIES FOR
OVERCOMING EARLY
LITIGATION CHALLENGES 
TO PATENT ELIGIBILITY

Avoiding Accidental Contracting

What Employers Should Know 
when Considering Using Payroll 
Cards to Pay Employees’ Wages

December 2017

Practical guidance backed by leading attorneys from Lexis Practice Advisor®

The LEXIS PRA
CTICE A

D
V

ISO
R Journal

TM 
SPECIA

L ED
ITIO

N
 2018 - ISSU

E 4, LA
BO

R &
 EM

PLO
YM

EN
T

w
w
w
.lexispracticeadvisor.com

LABOR & EMPLOYMENT

COUNSELING
EMPLOYERS
ON AI & ROBOTICS
IMPLICATIONS
IN THE WORKPLACE

Conducting
Pay Equity Audits

Admissibility of
“Me Too” Evidence

SEPARATION
AGREEMENTS:
DRAFTING AND
NEGOTIATION
TIPS FOR EMPLOYERS

Conducting
Pay Equity Audits

Admissibility of
“Me-Too” Evidence

Special Edition 2018LABOR & EMPLOYMENT

COUNSELING
EMPLOYERS
ON AI & ROBOTICS
IMPLICATIONS
IN THE WORKPLACE

Conducting
Pay Equity Audits

Admissibility of
“Me Too” Evidence

SEPARATION
AGREEMENTS:
DRAFTING AND
NEGOTIATION
TIPS FOR EMPLOYERS

Conducting
Pay Equity Audits

Admissibility of
“Me-Too” Evidence

Special Edition 2018

SieronLX
Rectangle



PRACTICE NEWS

4  CURRENT UPDATES AND LEGAL 
DEVELOPMENTS
Labor & Employment, Employee Benefits & Executive 
Compensation

PRACTICE PROJECTIONS

9  2017 TAX ACT IMPACT ON EMPLOYEE 
BENEFITS AND EXECUTIVE 
COMPENSATION
Employee Benefits & Executive Compensation

PRACTICE POINTERS

16  CONDUCTING PAY EQUITY AUDITS
Labor & Employment

24  WAGE AND HOUR SELF-AUDITS 
CHECKLIST
Labor & Employment

31  LOCATING MISSING RETIREMENT PLAN 
PARTICIPANTS
Employee Benefits & Executive Compensation

PRACTICE TRENDS

38  COUNSELING EMPLOYERS ON AI & 
ROBOTICS IMPLICATIONS IN THE 
WORKPLACE
Labor & Employment

45  ADMISSIBILITY OF "ME TOO" EVIDENCE
Labor & Employment

GC ADVISORY

50  SEPARATION AGREEMENTS: DRAFTING 
AND NEGOTIATION TIPS FOR EMPLOYERS
Labor & Employment

PRACTICE NOTES

58  GUIDANCE FOR EMPLOYERS ON ERISA 
DISCRIMINATION, RETALIATION AND 
WHISTLEBLOWER CLAIMS
Employee Benefits & Executive Compensation

66  PARTNERSHIP AND LLC EQUITY 
COMPENSATION
Employee Benefits & Executive Compensation

IN-HOUSE INSIGHTS

73  RECOURSE FOR TRADE SECRET 
MISAPPROPRIATION UNDER THE FEDERAL 
DEFEND TRADE SECRETS ACT
Labor & Employment

16 50

38

Contents L A B O R  &  E M P LOY M E N T SPECIAL EDITION 2018

SieronLX
Rectangle



www.lexispracticeadvisor.com 

The Lexis Practice Advisor Journal (Pub No. 02380; ISBN: 978-1-63284-895-6) is a complimentary publication published quarterly for Lexis Practice Advisor® subscribers by LexisNexis, 230 Park Avenue, 
7th Floor, New York, NY 10169. Email: lexispracticeadvisorjournal@lexisnexis.com | Website: www.lexisnexis.com/lexispracticeadvisorjournal

This publication may not be copied, photocopied, reproduced, translated, or reduced to any electronic medium or machine readable form, in whole or in part, without prior written consent of LexisNexis.
Reproduction in any form by anyone of the material contained herein without the permission of LexisNexis is prohibited. Permission requests should be sent to: permissions@lexisnexis.com.
All information provided in this document is general in nature and is provided for educational purposes only. It may not reflect all recent legal developments and may not apply to the specific facts and 
circumstances of individual cases. It should not be construed as legal advice. For legal advice applicable to the facts of your particular situation, you should obtain the services of a qualified attorney licensed 
to practice in your state. 
The publisher, its editors and contributors accept no responsibility or liability for any claims, losses or damages that might result from use of information contained in this publication. The views expressed 
in this publication by any contributor are not necessarily those of the publisher.
Send address changes to: The Lexis Practice Advisor Journal, 230 Park Avenue, 7th Floor, New York, NY 10169. Periodical Postage Paid at New York, New York, and additional mailing offices.
LexisNexis, the Knowledge Burst logo and Lexis Practice Advisor are registered trademarks and Lexis Practice Advisor Journal is a trademark of Reed Elsevier Properties Inc., used under license. Other 
products and services may be trademarks or registered trademarks of their respective companies.
Copyright 2018 LexisNexis. All rights reserved. No copyright is claimed as to any part of the original work prepared by a government officer or employee as part of that person’s official duties.
Cover photo courtesy Andrey_Popov / Shutterstock.com. Additional images used under license from Shutterstock.com.

EDITORIAL ADVISORY BOARD

EDITOR-IN-CHIEF
Eric Bourget

Distinguished Editorial Advisory Board Members for The Lexis 
Practice Advisor Journal are seasoned practitioners with extensive 
background in the legal practice areas included in Lexis Practice 
Advisor®. Many are attorney authors who regularly provide their 
expertise to Lexis Practice Advisor online and have agreed to offer 
insight and guidance for The Lexis Practice Advisor Journal. Their 
collective knowledge comes together to keep you informed of 
current legal developments and ahead of the game when facing 
emerging issues impacting your practice.

 VP, LEXIS PRACTICE ADVISOR Rachel Travers 
 AND ANALYTICAL 

 VP, ANALYTICAL LAW  Aileen Stirling 
 & LEGAL NEWS 

 MANAGING EDITOR Lori Sieron

 DESIGNER Jennifer Shadbolt

 MARKETING Darcy Tyrell
  Karen Victoriano
  Angela Panganiban

CONTRIBUTING EDITORS

 Finance, Financial  Robyn Schneider 
 Restructuring & Bankruptcy

 Banking Law Matthew Burke
 Capital Markets Burcin Eren 
 Commercial Transactions  Anna Haliotis

 Corporate Counsel Carrie Wright
 Employee Benefits  Bradley Benedict 
 & Executive Compensation 

 Intellectual Property & Technology Jessica McKinney
 Labor & Employment  Elias Kahn
 Mergers & Acquisitions Sharon Tishco
 Oil & Gas, Jurisdictional Cameron Kinvig
 Real Estate  Lesley Vars

 Tax Jessica Kerner

 ASSOCIATE EDITORS Maureen McGuire 
  Mary McMahon 
  Shannon Weiner 
  Ted Zwayer

 PRINTED BY Cenveo Publisher Services 
  3575 Hempland Road 
  Lancaster, PA 17601

Andrew Bettwy, Partner
Proskauer Rose LLP
Finance, Corporate

Julie M. Capell, Partner
Davis Wright Tremaine LLP
Labor & Employment

Candice Choh, Partner
Gibson Dunn & Crutcher LLP
Corporate Transactions,  
Mergers & Acquisitions

S. H. Spencer Compton, VP,  
Special Counsel
First American Title Insurance Co.
Real Estate

Linda L. Curtis, Partner
Gibson, Dunn & Crutcher LLP
Global Finance

Tyler B. Dempsey, Partner
Troutman Sanders LLP
Mergers & Acquisitions,  
Joint Ventures

James G. Gatto, Partner
Sheppard, Mullin, Richter &  
Hampton LLP
Intellectual Property, Technology

Ira Herman, Partner
Blank Rome LLP
Insolvency and Commercial Litigation

Ethan Horwitz, Partner
Carlton Fields Jorden Burt
Intellectual Property 

Glen Lim, Partner
Katten Muchin Rosenman LLP
Commercial Finance

Joseph M. Marger, Partner 
Reed Smith LLP
Real Estate 

Alexandra Margolis, Partner
Nixon Peabody LLP
Banking & Finance

Matthew Merkle, Partner
Kirkland & Ellis International LLP
Capital Markets

Timothy Murray, Partner
Murray, Hogue & Lannis
Business Transactions

Michael R. Overly, Partner
Foley & Lardner
Intellectual Property, Technology

Leah S. Robinson, Partner
Mayer Brown LLP
State and Local Tax 

Scott L. Semer, Partner
Torys LLP
Tax, Mergers and Acquisitions

Claudia K. Simon, Partner
(formerly) Schulte Roth & Zabel
Corporate, Mergers & Acquisitions

Lawrence Weinstein,  
Corporate Counsel
The Children’s Place Inc.

Kristin C. Wigness, First V.P. 
& Associate General Counsel
Israel Discount Bank of New York
Lending, Debt Restructuring, 
Insolvency

Patrick J. Yingling, Partner 
King & Spalding
Global Finance

2

SPECIAL EDITION 2018 - Issue 4, Labor & Employment



45www.lexispracticeadvisor.com 

Introduction
In early Fall 2017, the #MeToo campaign exploded into a 

movement across social media demonstrating the prevalence 

of sexual assault and harassment in the workplace. Countless 

public revelations of sexual misconduct allegations against 

Hollywood producer Harvey Weinstein and other well-known 

powerful men ignited the movement, exposing the cover-

up and tolerance of sexual harassment, and even assault, in 

some workplaces as a longstanding cultural norm that must 

be addressed and changed. In the present social, political, 

and legal climate, the phrase “me too” has more powerful 

cultural and personal resonance than ever before. While the 

phrase holds cultural significance in today’s society, it has 

long held legal significance in the litigation of discrimination 

and harassment claims. “Me too” evidence is often used in 

civil litigation to show that others have experienced the same 

actions and claims as those alleged by a plaintiff. Finding such 

evidence, establishing its admissibility, and using it effectively 

confounds both plaintiff and defendant employment lawyers. 

But it can be an effective litigation tool—for either party.

Admissibility of “Me Too” Evidence in Federal Courts
Most sexual harassment and discrimination claims rely on 

circumstantial evidence. Direct evidence can be elusive in such 

cases, where eyewitnesses and incriminating documents are 

rare. For these reasons, “me too” evidence—other instances 

of discrimination or harassment against other employees by 

the alleged harasser or the same employer—may be proffered 

by the plaintiff in an effort to show a pattern or practice of 

misconduct to prove, or at least bolster, discrimination or 

harassment claims.

Whether such “me too” evidence is admissible or even relevant 

to the claims brought by a plaintiff turns on many factors, 

including the very facts of the discrimination and harassment. 

The admission of “me too” evidence in federal courts also 

depends on where it falls under the Federal Rules of Evidence. 

Fed. R. Evid. 404(b)(2) provides that evidence of a crime, 

wrong, or other act “may be admissible for another purpose, 

such as proving motive, opportunity, intent, preparation, plan, 

knowledge, identity, absence of mistake, or lack of accident.” 

Because motive, intent, and state of mind are directly at issue 

in employment discrimination claims, “me too” or propensity 

evidence may be properly admitted under Fed. R. Evid. 404(b)(2) 

under certain circumstances. Other relevant parts of the 

Federal Rules of Evidence with respect to “me too” or 

propensity evidence include Fed. R. Evid. 401 (Test for Relevant 

Evidence) and Fed. R. Evid. 403 (Excluding Relevant Evidence 

for Prejudice, Confusion, Waste of Time, or Other Reasons).

Despite the Federal Rules of Evidence, the federal courts, 

including the U.S. Supreme Court, offer little guidance as 

to when “me too” evidence is admissible. In Sprint/United 
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Management Co. v. Mendelsohn,1 the plaintiff, Ellen Mendelsohn, 

was terminated from her employment as part of a reduction 

in force. Mendelsohn sued her employer, Sprint/United 

Management Co. (hereinafter Sprint), alleging that she was 

selected for layoff because she was over 40 years old. In 

support of her age discrimination claim, Mendelsohn sought 

to admit testimony from five other employees who claimed 

they were subject to discrimination and harassment based on 

their ages—over 40. In seeking to exclude the evidence, Sprint 

argued that the witnesses were not similarly situated to the 

plaintiff. They did not share the same supervisor, and the alleged 

discriminatory conduct against the five witnesses was remote 

in time from Mendelsohn’s termination. For these reasons, 

the trial court refused to admit the evidence. The U.S. Court 

of Appeals for the Tenth Circuit reversed, holding that while a 

“similarly situated” limitation on admissibility was appropriate 

in a discriminatory discipline case, it was not per se grounds 

for exclusion of evidence if there was a company-wide policy of 

discrimination.

The Tenth Circuit then reviewed and determined that 

Mendelsohn’s proposed “me too” evidence was relevant. As a 

result, the appellate court reversed the trial court and remanded 

the case for a new trial with instructions to admit the challenged 

testimony. The U.S. Supreme Court disagreed. The Court found 

that the Tenth Circuit should have remanded the case to the 

trial court for a further explanation of its findings and, absent 

an abuse of discretion, deferred to the trial court’s judgment 

respecting the evidentiary issues. In so finding, the Court stated: 

“We conclude that such [‘me too‘] evidence is neither per se 

admissible nor per se inadmissible.”2 In other words, whether 

evidence of discrimination (or harassment) by other supervisors 

is relevant and admissible in an individual case is “fact based 

and depends on many factors, including how closely related the 

evidence is to the plaintiff’s circumstances and theory of the 

case.”3

Following Mendelsohn, one district court delineated a four-

factor test to use when considering the admission of “me too” 

evidence.4 The test considers (1) whether past discriminatory 

or retaliatory behavior is close in time to the events at issue in 

the case, (2) whether the same decision-maker was involved, 

(3) whether the witness and the plaintiff were treated in the 

same manner, and (4) whether the witness and plaintiff were 

otherwise similarly situated.5 Similarly, a few years later in Griffin 

v. Finkbeiner,6 the U.S. Court of Appeals for the Sixth Circuit 

outlined factors to consider in determining the admissibility of 

“me too” evidence, mirroring the Hayes’ court’s test.

Other federal courts have also found that “me too” evidence 

may be relevant in certain circumstances, based on the 

facts and theory of the case. For example, in Goldsmith v. 

Bagby Elevator Co., the U.S. Court of Appeals for the Eleventh 

Circuit rejected the defendant-employer’s argument that the 

district court abused its discretion in admitting evidence of 

discrimination and retaliation against the plaintiff-employee’s 

coworkers.7 The court found this “me too” evidence was 

admissible to prove the coworkers’ intent to discriminate, 

relevant to a claim of hostile work environment, and “probative 

of several issues raised by [the defendant] either on cross-

examination or as an affirmative defense.”8

In Quigley v. Winter,9 the defendant-landlord in a sexual 

harassment case argued that the district court erred in 

admitting the testimony of the defendant’s former tenants 

that the defendant also subjected them to sexual harassment. 

The defendant claimed the testimony of the three tenants was 

irrelevant because there was no evidence the plaintiff-tenant 

knew the women or observed any of the events to which they 

testified.10 In reaching its decision, the U.S. Court of Appeals 

for the Eighth Circuit reviewed the Supreme Court’s guidance 

in Mendelsohn that the admissibility of “me too” evidence 

“is fact-based and depends on many factors, including how 

closely related the evidence is to the plaintiff’s circumstances 

and theory of the case.”11 The Eighth Circuit rejected the 

defendant’s argument, finding that the trial court “properly 

performed its gatekeeping function” by carefully analyzing the 

admissibility of the testimony and excluding other witnesses 

whose testimony was more remote in time.12

Recently, a Virginia district court denied an employer’s motion 

in limine to exclude “me too” evidence, finding that “there 

is no rule that would exclude evidence of other employees 

simply because the plaintiff has not proven that they qualify as 

comparators under McDonnell Douglas.13 The court also observed 

that “[r]elevance and prejudice under Rules 401 and 403 are 

determined in the context of the facts and arguments in a 

particular case, and thus are generally not amenable to broad 

per se rules.”14

1. 552 U.S. 379 (2008). 2. 552 U.S. at 381. 3. 552 U.S. at 388. 4. Hayes v. Sebelius, 806 F. Supp. 2d 141 (D.D.C. 2011). 5. 806 F. Supp. 2d at 144–45. 6. 689 F.3d 584 (6th Cir. 2012). 7. 513 F.3d 1261, 
1285 (11th Cir. 2008). 8. 513 F.3d at 1285–87. 9. 598 F.3d 938, 951 (8th Cir. 2010). 10. 598 F.3d at 951. 11. 598 F.3d at 951 (quoting Mendelsohn, 552 U.S. at 388). 12. 598 F.3d at 951. 13. Emami v. 
Bolden, 241 F. Supp. 3d 673, 688 (E.D. Va. 2017); see McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). 14. 241 F. Supp. 3d at 688.
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Admissibility of “Me Too” Evidence in California
In California, the admissibility of “me too” evidence can be 

more expansive. In Pantoja v. Anton,15 the plaintiff, Lorraine 

Pantoja, worked as a legal secretary for attorney Thomas J. 

Anton and his firm, Thomas Anton & Associates. Following 

her employment termination, Pantoja sued for race and sex 

discrimination, as well as sexual harassment. Pantoja claimed 

her supervisor inappropriately touched and slapped her, 

referred to his employees as “my Mexicans,” and, among other 

things, asked for a back massage. At trial, Pantoja attempted 

to introduce the testimony of witnesses who had experienced 

the same and similar behavior from the supervisor. But 

the trial court excluded the evidence since Pantoja had not 

personally witnessed the other alleged acts of harassment 

and discrimination. After the jury found for the employer, the 

plaintiff appealed. The California Court of Appeal reversed 

and held evidence that the supervisor had harassed other 

employees outside the plaintiff’s presence could have shown 

the supervisor harbored a discriminatory intent based on 

gender and would allow the jury to evaluate the credibility of 

the defendant and his witnesses who denied the discrimination 

and harassment.

While the Pantoja court expanded the admissibility of “me too” 

evidence, the California Court of Appeal in Hatai v. Department 

of Transportation16 held that such evidence is subject to some 

limits. In Hatai, the plaintiff, Kenneth Hatai, initially alleged 

that he was discriminated against by his supervisor because 

of his Asian race and Japanese national origin. At the time of 

trial, Hatai sought to expand his claims by arguing that his 

supervisor, an Arab, discriminated against all employees who 

were not of Arab descent. The Department of Transportation 

moved in limine to exclude any evidence that the supervisor 

had discriminated against non-Asians, arguing that the 

discrimination against employees of non-Arab descent was 

not the claim Hatai had pled. The trial court agreed, and 

limited the “me too” evidence to employees subject to alleged 

anti-Asian discrimination. The appeals court agreed, holding 

that the evidence of anti-Arab discrimination or harassment 

was not sufficiently related to Hatai’s anti-Asian and anti-

Japanese claims. The court distinguished its prior ruling in 

Pantoja because the “me-too” evidence in Pantoja came from 

individuals who were within the same protected classes alleged 

by the plaintiff. However, the court also observed that evidence 

of discrimination against protected classes different from the 

plaintiff’s may be admissible in other contexts, such as where 

favoritism of one protected class has an adverse effect on other 

protected classes.

Conclusion
“Me too” evidence can significantly impact either party’s 

likelihood of prevailing in employment discrimination and 

harassment actions. As employment discrimination and 

harassment cases increase, especially in today’s political and 

social climates, “me too” evidence must be considered by both 

plaintiffs’ and defense counsel:

 ■ Keep in mind the basics of admissibility of any evidence. 

“Me too” evidence is relevant if it has a tendency to 

make it more or less likely that an employer acted with 

discriminatory intent. If other employees claim they 

suffered from discrimination and harassment, is it more 

likely than not that the plaintiff did as well? Does the 

relevance of such evidence outweigh the danger of undue 

prejudice to the defendant? Be prepared to offer a careful 

step-by-step analysis on the admissibility or inadmissibility 

of the evidence.

15. 198 Cal. App. 4th 87 (2011). 16. 214 Cal. App. 4th 1287 (2013), overruled on other grounds, Williams v. Chino Valley Independent Fire Dist., 61 Cal. 4th 97 (2015).
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 ■ Be specific on the evidence you want admitted or excluded. 

An attempt to admit or exclude broadly defined evidence is 

not compatible with Mendelsohn or the cases that followed.

 ■ Use laser-focused discovery to learn specific facts and 

expected witnesses.

 ■ Look at pattern and practice issues. These can raise “me too” 

evidence.

 ■ Defendants can look at “not me too” evidence. Defendant 

can rebut plaintiffs’ “me too” evidence by showing 

the plaintiff was the only one to complain or allege 

discrimination and harassment, and such policies and 

behavior did not pervade the workplace.

 ■ Defendants need to consider the undue prejudice and 

confusion arguments. Admitted “me too” evidence of other 

employees could confuse the jury and result in a trial within 

a trial where the defendant is forced to defend or produce 

evidence regarding someone other than the plaintiff.

Of course, whether a trial court will consider, or how it will 

rule on, “me too” evidence is still unsettled. With the #MeToo 

movement in full force, expect “me too” evidence to be raised 

in the future. A
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