
 

 

 

 

Portfolio Media. Inc. | 111 West 19th Street, 5th Floor | New York, NY 10011 | www.law360.com 
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com  

 

The Disruptive Potential Of Calif.'s College Athlete Pay Law 

By Baird Fogel and David Canales (October 23, 2019, 5:27 PM EDT) 

On Sept. 30, California Gov. Gavin Newsom signed California S.B. 206 which will 
allow California students-athletes to receive "compensation as a result of the use of 
that student’s name, image and likeness" starting in the year 2023.  
 
California S.B. 206 is in direct contravention with Section 12.5.2.1 of the 2019-
2020 National Collegiate Athletic Association Division I Manual, which prohibits a 
student-athlete from participating in collegiate athletics if such student "accepts 
any remuneration for or permits the use of his or her name or picture to advertise, 
recommend or promote directly the sale or use of a commercial product or service 
of any kind."  
 
Two Different Views 
 
The NCAA has stated that it has always "supported a level playing field for all 
student-athletes." According to the NCAA, California S.B. 206 "will upend that 
balance" by erasing the distinction between college and professional athletics and, 
because it gives those schools an unfair recruiting advantage which would result in 
them eventually being unable to compete in NCAA competitions. 
 
Proponents of California S.B. 206 argue that the law is long overdue. They contend 
that the NCAA has had complete revenue control of a very profitable labor force 
that has not been compensated — student-athletes. 
 
According to supporters of California S.B. 206, amateur athletes are a key part of the very profitable 
industry that is collegiate athletics — and they should share in the profits they help generate. 
Commentators also highlight that the new law could benefit female athletes in particular, who typically 
earn considerably less income in professional sport than their male counterparts. By allowing women 
athletes to generate revenue from their participation in college sport, they would maximize their 
earning opportunities whilst at the peak of their playing career. 
 
Potential Legal Opportunities 
 
If upheld, California S.B. 206 has the potential to provide a new revenue stream for student-athletes not 
only in California, but also across the nation as proposals for similar laws have already surfaced in 
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Florida, New York and Washington, among others.    
 
Compensating student-athletes in a reputable and safe manner will require adequate and fair legal 
representation. As supporters of California S.B. 206 contend, endorsement and sponsorship transactions 
between the student-athlete and a sponsoring corporation will require very specific transactional, labor 
and regulatory expertise. 
 
Further, agents representing student-athletes must continue to "comply with the Federal Sports Agent 
Responsibility and Trust Act."[1] Finally, member schools admitting such student-athletes will be forced 
to navigate many legal complexities — from managing potential litigation to establishing compliance 
protocols — presented by the pending law. 
 
In addition, it is important to note that California S.B. 206 does not become effective until 2023. During 
that three-year period, there may be litigation or mediation between the states, member schools and 
the NCAA as all participants attempt to find practical solutions.      
 
Proponents suggest that the new marketplace may create an opportunity for the NCAA to act as a 
regulatory agency in order to provide oversight of this new marketplace. Gregory Genske, president and 
CEO of GEM Agency and professor of law at University of California, Berkeley School of Law, argues that 
the NCAA could "adapt and act as the central regulatory body that it already is." 
 
According to Genske, who has represented professional athletes for over 16 years, the NCAA should 
focus "on pragmatic solutions that provide fairness mechanisms in light of the new law — this type of 
law is inevitable." 
 
By way of example, the NCAA has spent decades marketing student-athletes (and their respective 
likeness) in video games. Under the new law, the NCAA could exercise its control to ensure fair 
representation of NCAA member institutions and athletes in such video games to achieve a more level 
playing field and just compensation for all. 
 
Lastly, California S.B. 206 authorized the formation of working groups to review and analyze the "various 
athletic association bylaws and state and federal laws regarding a college athlete’s use of the athlete’s 
name, image, and likeness for compensation."  This element of the pending law will likely create political 
and lobbying opportunities for universities, student-athlete groups and the NCAA itself in California (and 
in other states) with respect to the development of resulting legislation and regulation.  
 
What Comes Next? 
 
Although the NCAA agrees that "changes are needed to continue to support student-athletes," it also 
states that the solution "needs to happen on a national level through the NCAA’s rules-making process." 
In other words, the NCAA wants to compel solutions through its own governing body. California S.B. 206, 
according to the NCAA, "is creating confusion for current and future student-athletes, coaches, 
administrators and campuses, and not just in California." 
 
The NCAA further argues that "nearly half a million student-athletes in all 50 states compete under the 
same rules" but "this bill would remove that essential element of fairness and equal treatment that 
forms the bedrock of college sports." 
 
However, in countering the NCAA’s arguments, Genske emphasizes that California S.B. 206 will "turn the 



 

 

lights on" for this very profitable — yet complicated — marketplace. In legitimizing and being honest 
about player compensation and related revenue, the law will prevent previous corruption and criminal 
schemes in collegiate athletics. He argues that the result will be a more transparent process. Genske 
concludes by stating, "the more adherence there is to a free market system, the greater the 
transparency — the entire process is less likely to be corrupt." 
 
Although the future solution to these competing positions is difficult to predict, it is clear that California 
S.B. 206 (and other similar state laws) will have far-reaching implications for the NCAA, student-athletes 
and member schools in the highly profitable collegiate athletics marketplace.  

 
 
Baird Fogel is a partner and David Canales is an associate at Morgan Lewis & Bockius LLP. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
 
[1] See 15 U.S.C. §7801-7807. 
 

 

 

 


