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PERSPECTIVE
Year-end NLRB cases for general employment attorneys

By Harry Johnson confidentiali-

very year, the end
comes for the term of
one National Labor

Relations Board member. As
that term winds down, all the
currently-sitting members
make a serious, combined ef-
fort to finalize as many cases
involving the departing board
member as possible, so that
the cases can issue without the
delay of being ‘“re-decided”
by a new board panel. Last
year, this end of term process
happened in late 2019, with
the end of Member Lauren
McFerran’s tenure on Dec.
16. The board issued a num-
ber of notable National Labor
Relations Act decisions that
day, including three cases sig-
nificant for a California gener-
al employment practitioner.
As we all know, employers
have to undertake many work-
place conduct investigations
each year in California. Less
well known, the NLRA regu-
lates workplace investigations
to strike a balance between em-
ployees’ statutory right to dis-
cuss workplace matters of in-
terest and employers’ need for
investigative  confidentiality.
In Apogee Retail d/b/a Unique
Thrift Store, 368 NLRB No.
144 (Dec. 16, 2019), the board
modified its regulation of this
area concerning employer
rules or requests for keeping
an investigation confidential.
In Apogee Retail, the employ-
er maintained two such rules:

a policy that “[r] eporting to

persons and those who are
interviewed are expected to
maintain confidentiality re-
garding these investigations,”
and a policy preventing “un-
authorized discussion of [the]
investigation or interview
with  other [employees].”
Previously, the board had cre-
ated a fairly stringent case-
by-case determination test for
whether an employer could re-
quire confidentiality in a spe-
cific investigation, in Banner
Estrella Medical Center, 362
NLRB 1108 (2015), enf. de-
nied on other grounds, 851
F.3d 35 (D.C. Cir. 2017). The
employer essentially had a
particularized burden of proof
under this test to show a need
for confidentiality.

The board reversed Banner
Estrella to give more leeway
to an employer. Applying its
general and relatively new test
for evaluating facially neutral
workplace rules established in
Boeing Co., 365 NLRB No.
154 (2017), the board held
that investigative confidential-
ity rules are generally lawful,
as long as the rules apply only
for the duration of the inves-
tigation. Here, the board ac-
knowledged that an employer
had legitimate interests during
the pendency of the investiga-
tion in responding promptly
to misconduct, protecting em-
ployee privacy, and ensuring
the integrity of the investiga-
tion. However, this allowance
of Apogee Retail extends only

employer
ty rules that expressly limit
themselves to the pendency
of the investigation. For rules
with obligations that last lon-
ger, the board held that a more
individualized showing of
necessity would be required
by the employer. As the em-
ployer’s rule was silent on
how long the confidentiality
obligation lasted, the board
remanded the case to an ad-
ministrative law judge to de-
termine whether there was
adequate justification for the
employer’s rule. The board
also clarified that an employer
cannot extend confidentiality
rules to employees who did
not participate in the inves-
tigatory interviews, nor can
such rules extend to discus-
sions about the underlying in-
cident(s) or workplace inves-
tigations generally. The guid-
ance from Apogee Retail is to
examine general investigation
confidentiality rules closely to
see if they are valid under this
new NLRA standard, which
looks to the express language
of the rule.

In Caesars Entertainment
d/b/a  Rio All-Suites Hotel
and Casino, 368 NLRB No.
139 (Dec. 16, 2019) the board
revisited the question of ac-
cess to employer email for
purposes of union organiz-
ing or other concerted work
communications, following a
remand of the original 2015
Caesars board decision from
the 9th U.S. Circuit Court

of Appeals. As a matter of
background here, in Purple
Communications, 361 NLRB
1050 (2014), the board had
reversed earlier precedent to
give employees a broad right
of email use. Specifically,
Purple Communications es-
tablished the principle that, if
an employer provides employ-
ees with access to its email
network, those employees
cannot be barred from using
the network to create and send
union-organizing or work-
place-protest communications
on their non-working time, ab-
sent a showing by the employ-
er of “special circumstances.”
Since Purple Communications
was decided, no employer ap-
parently has ever shown such
special circumstances, making
this right effectively absolute.

The employerin Caesars had
a rule that prohibited sending
“non-business information” or
soliciting for “advancement
of personal views” using its
“computer resources,” so the
board took up this question
again. The board overruled
Purple Communications, find-
ing it “fundamentally flawed.”
The board held that “[a]n em-
ployer does not violate the Act
by restricting the nonbusiness
use of its IT resources absent
proof that employees would
otherwise be deprived of any
reasonable means of com-
municating with each other,
or proof of discrimination.”
Thus, employers may now
lawfully restrict employees’



use of the employer’s infor-
mation technology resources,
with two caveats. First, the re-
striction cannot discriminate,
either expressly in writing or
in application, against employ-
ees exercising rights under
the NLRA, such as the right
to unionize or to engage in
group communication related
to improving shared working
conditions. Second, in band-
width-starved areas where
employees have no reasonable
alternative other than to use
the employer’s email network
for these purposes, employees
have the right to do so. For the
most part, the rule in Caesars
returns to earlier precedent
(an earlier board case from
2007 named Register Guard),
except the rule covers all em-
ployer IT resources, not just
email, and the “no reasonable
alternative” exception is a new
one. Finally, the case general-
ly reaffirms employers’ rights
to control the use of their own
tangible business property —
like television displays, bulle-
tin boards, copiers, and public
address systems, while still
allowing employees to solicit
during non-working time in
non-work areas.

The board re-evaluated its
general standard for “union
insignia,” i.e., union or union-
aligned buttons or clothing
logos worn by employees, in
Wal-Mart Stores, 368 NLRB
No. 146 (December 16, 2019).
The board thus created a legal
standard for employer dress
code policies that would limit
— but not totally prohibit —

the wearing of union insignia.
In other words, the board cre-
ated a new specific standard to
evaluate employer “size and
manner restrictions” in dress
codes that apply to all buttons
or logos.

Walmart  maintained a
dress code policy that per-
mitted employees to wear
“small, non-distracting logos
or graphics” no larger than
the size of their name badges
(2.25 inches by 3.5 inches,
about the size of a credit card).
Walmart otherwise had no re-
strictions and allowed employ-
ees to wear pro-union buttons.
Walmart argued that the policy
was justified under the NLRA
by its interests in providing its
customers with a satisfactory
shopping experience and pro-
tecting its merchandise from
theft and vandalism.

As a threshold matter, the
board held that its general
precedent on employer bans
of union insignia, arising from
the time-honored Supreme
Court case, Republic Aviation
Corp. v. NLRB, 324 U.S. 793
(1945), applies only to to-
tal bans on union insignia.
Thus, the board held that the
Republic Aviation rule did not
govern, because Walmart’s
policy was not tantamount to
a complete ban. (Under the
Republic Aviation rule, ab-
sent special circumstances,
employers cannot ban out-
right union insignia at work.)
Instead, the board held that
the appropriate legal standard
was its test for facially neutral
employer policies set forth in

Boeing, discussed above.

Applying Boeing, which
balances NLRA rights with
legitimate employer interests,
the board held this kind of
employer restriction was nei-
ther categorically lawful or
unlawful, but required indi-
vidualized scrutiny. The board
held that Walmart did not vio-
late the NLRA by applying its
particular dress code policy on
the selling floors of its stores.
In those areas, the policy’s re-
striction on employees’ right
to wear some union insignia
(i.e. large-format insignia)
was outweighed by Walmart’s
specifically- articulated and
legitimate business justifica-
tions for the policy.

However, the board held
Walmart violated the NLRA
by maintaining the policy in
areas other than the selling
floor, where employees did
not encounter customers. In
those areas, the board consid-
ered Walmart’s business justi-
fications weaker, in light of the
evidence presented in the trial
below, failing to outweigh the
infringement on NLRA rights.

There are two primary take-
aways for dress codes from
Walmart. First, facially neu-
tral dress code rules that limit
the size and/or appearance of
insignia that employees can
wear, but do not prohibit them
entirely, require an individu-
alized showing to survive an
NLRA challenge. Thus, the
employer will have to make a
detailed evidentiary record to
present and defend its justifi-
cations. Second, such rules are

likely lawful under the NLRA
in customer-facing areas of
the employer’s operation.
Each of these three end-of-
year decisions by the board
featured detailed and well-ar-
ticulated opinions, both by
the board majority and by
Member McFerran in dissent.
The board members, collec-
tively and individually, should
be commended as public ser-
vants for issuing a large num-
ber of opinions in December
2019, including these, in fol-
lowing the board’s end-of-
term tradition. This most re-
cent end-of-term comprised a
lot of hard work by the board
members and their staffs. B
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