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Environmental, social, and governance (ESG) issues continue to
dominate business and investing news. In this article, after providing
some recent context, we examine some key credit agreement
provisions governing one of the hottest banking products in ESG —
sustainability-linked loans (SLLs).

Global annual sustainable debt issuance
continues its exponential growth,
more than doubling from S$769.1 billion
for 2020 to S1.689 trillion in 2021,
with the largest volume increases
in sustainability-linked loans.

ESG appears omnipresent in recent months. The Securities and
Exchange Commission (SEC) continues to scrutinize ESG claims:

on May 25, it proposed disclosure rules (https://bit.ly/3aK5ayg)

"to promote consistent, comparable, and reliable information

for investors concerning funds’ and advisers’ incorporation of
environmental, +social, and governance (ESG) factors.” Earlier,

on March 27, it proposed rules to enhance and standardize
climate-related disclosures for investors. We previously covered the
March 21 proposal in “SEC proposes a change in disclosure climate,’
Reuters Legal News, April 7, 2022.
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In addition to regulators, business leaders, rating agencies, and
other stakeholders continue to debate the meaning of ESG and
what characteristics should qualify products to be covered under
its positive mantle. Looking specifically at loan and debt markets,
global annual sustainable debt issuance (including sustainability-
linked bonds and loans and green and social bonds and loans)
continues its exponential growth, more than doubling from
$769.1 billion for 2020 to $1.689 trillion in 2021, with the largest
volume increases in sustainability-linked loans.

The Loan Syndications and Trading Association (LSTA), Loan Market
Association (LMA), and Bloomberg charted these trends at a recent
conference of loan-market experts on May 11in New York.

Readers interested in ESG in the finance space will benefit from
an understanding of sustainability-linked loan products, both in
their principles and in the linguistic details of a credit agreement.
According to the Sustainability-Linked Loan Principles (SLL
Principles), jointly published by the LMA, LSTA, and Asia Pacific
Loan Market Association (APLMA), “[t]he sustainability-linked
loan product enables lenders to incentivize the sustainability
performance of the borrower.”

Lenders are heavily marketing sustainability banking solutions to
institutional investors and borrowers. Institutional investors who
wish to support companies focused on ESG are seeking products
to combine with evolving ESG-related due diligence and investing
strategies. As a result, banks are looking to facilitate those
investments through bond and loan markets. Banks also want to
find ways to help borrowers showcase their commitment to ESG
initiatives, and loan market participants are using the tool of SLLs
with increasing frequency to fulfill that objective.

Ford Motor Company’s publicly available
SLL from fall 2021 serves
as a useful example of how these
principles are installed deep in the verbose
plumbing of a corporate credit agreement.

While the SLL Principles cover this framework in more detail,

in essence, a borrower and its lenders select meaningful key-
performance indicators (KPIs) of an E, S or G variety, and then

they set sustainability performance targets (SPTs) tied to those
indicators. If the borrower achieves or exceeds its SPTs, it is typically
rewarded with lower interest and fees. If the borrower falls short

of the SPTs or some minimum threshold, it can be penalized with
higher interest and fees.

The loan’s proceeds are used for general corporate purposes,
which distinguishes SLLs from green or social loans and bonds
that specifically finance certified green or social projects. As a
result, SLLs signal a borrower’'s commitment to sustainability by
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establishing ambitious SPTs for the overall business without a
requirement to earmark proceeds for specific purposes.

Ford Motor Company’s (Ford's) publicly available SLL from fall 2021
serves as a useful example of how these principles are installed
deep in the verbose plumbing of a corporate credit agreement.

On Sept. 29, 2021, Ford updated and publicly announced its

$13.5 billion corporate credit facility and $2 billion supplemental
revolving credit facility to link the amount of interest and fees that
Ford is required to pay to three sustainability KPIs:

(1) Global manufacturing facility greenhouse gas emissions.
These are the total annual emissions of CO, in million metric
tons from (a) stationary and mobile sources at Ford's global
manufacturing facilities (known as “Scope 1" emissions) and
(b) the generation of electricity, heating, cooling, and steam
that is used, but not generated, at these facilities (known as
“Scope 2" emissions).

(2) Renewable electricity consumption. This means locally
or regionally sourced renewable electricity — such as wind,
solar or hydro power — consumed by Ford’s facilities, either
directly or through the local distribution utility and expressed in
kilowatt hours (kWh).

(3) €O, tailpipe emissions for Ford’s European fleet of
passenger vehicles. This means the average tailpipe
emissions of Ford’s European fleet of passenger vehicles first
registered in the year of measurement, expressed in grams of
CO, per kilometer (g/km).

Ford can be penalized or rewarded with higher or lower interest and
fees depending on its KPI performance. Ford can even overperform
its targets and further reduce its interest and fees as a bonus —

a true incentive model. In general, pricing adjustments tend to
range from 5 to 25 basis points (0.05%-0.25%), with the SLL
market in the United States on the lower end of the range and the
SLL market in Europe on the upper end of the range.

In its financial reporting to its lenders, Ford must submit a
“sustainability pricing certificate” each year telling its lenders how
it performed against its targets. Ford has some time to measure its
performance and deliver its certificate: one full year, until Dec. 37,
2022, for 2021; and then 10 months, until Oct. 31, after the end of
2022 and subsequent years.

Ford also is required to engage an auditor to audit its greenhouse
gas emissions and renewable electricity metrics and submit

that auditor’s report with its certificate. Independent, external
verification became mandatory under the APLMA/LMA/LSTA's
SLL Principles as part of its May 2021 updates, and the APLMA/
LMA/LSTA followed up in March 2022 with Guidance for External
Reviews.

Ford plans to draw these metrics from its annual integrated
sustainability and financial report. For the CO, tailpipe-emissions
metric, Ford will use the manufacturer error notification that it
submits to the European Environmental Agency each year. Ford’s
interest and fee adjustments for its performance take effect
prospectively, five business days after Ford submits its sustainability
pricing certificate.

Many other well-known companies are leaning into this trend of
sustainability-linked debt. On Nov. 3, 2021, Teva Pharmaceutical
Industries Ltd. (Teva), the generic medicines company, issued

and publicly announced a $5 billion bond linked to three targets,
including a 25% reduction in Scope Tand Scope 2 greenhouse gas
emissions and a 150% increase in access to essential medicines for
patients in low- and middle-income countries by the end of 2025.

Teva's use of a social goal (the “S" of ESG) made this bond the first
of its kind, and, in its announcement, Teva emphasized that bond
would help it expand access to, and accelerate the impact of, its
medicines, showing its “commitment to society.” Teva provides its
sustainability-linked bond framework and second-party opinion on
its website for public viewing, which is encouraged by the APLMA/
LMA/LSTA's principles and guidance.

We know that the use of SLLs is exponentially increasing in the

loan market. We know that SLLs add complex legal provisions

to credit agreements, requiring precisely defined, bespoke ESG
metrics; intricately drafted formulas adjusting the interest rate and
fee provisions based on the borrower’s performance; and added
sustainability reporting and auditing. We know that SLLs are
designed to help incentivize a borrower to achieve or even exceed its
sustainability goals.

Time will tell if these economic incentives drive actual ESC results.
Goal setting through objectives and key results, or OKRs for short,
as described in John Doerr’s book “Measure What Matters” (2017),
is a tried-and-true approach that has helped many companies and
their teams achieve ambitious goals over the years.

Writing down goals, making targets measurable, and honestly
assessing performance on a regular basis has a way of driving
results. Given this general truth, we believe that embedding these
goals in credit agreements and bond indentures can be a powerful
way for a borrower to commit itself — and legally bind itself — to
work to achieve its ESG goals, and we are excited to continue to
participate in these collaborative efforts with borrowers, lenders,
and other loan-market participants and to continue to monitor the
impact of these efforts.

John Hreno, a partner at the firm, contributed to this article.

Elizabeth Goldberg is a regular contributing columnist on ESG and
investing for Reuters Legal News and Westlaw Today.
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