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There have been a lot of discussions in the last few years on 
Diversity, Equity, and Inclusion and the lack thereof. These 
discussions have ranged from framing the problem, identifying 
causes of the problem, and trying to put forth solutions to 
the problem. Issue 4, dedicated to the principles of diversity, 
equity and inclusion (“Diversity”), discusses historical barriers 
to entry in real estate in general as well some changes that have 
been made to increase access. While one of the fundamental 
mandates of this Journal is to educate, this Issue is not just 
for pedagogical purposes but also serves as a way to open 
discussions and to begin the process of understanding the past 
so that it is never forgotten but used to chart a path forward 
that is mindful of inclusiveness. 

The Editorial Board is very excited about the pieces 
presented herein. Nicholson and Kent’s “Equal Access…,” 
talks about laws that ensure equal access for the disabled so 
that they can live independently and still feel like a member 
of the community. Next, Lexi Howard’s “California Swings 
for the Fences to Strike Racially Restrictive Covenants from 
the Public Record,” discusses the history of racially restrictive 
covenants in California and efforts to remove said covenants 
from the record. Then, Maria Sager’s “One Woman’s 
Perspective on Increasing the Percentage of Women of Color 
Equity Law Partners,” describes a triumph of the human spirit 
over adversity and proposes a blueprint for increasing diversity 
in law firms. I had the pleasure of meeting Maria Sager when 
we served on the CLA Diversity Committee and upon 
hearing her story, I knew this was a piece to be shared with 
the readership. Thereafter, Agbai, Butler, and Pearlman’s “40 
Acres and a Mule…,” discusses barriers that have prevented 
African Americans from owning homes and the resulting 
wealth disparities. Lastly, Nunn and Feller’s, “California's 
Board Diversity Law...,” discusses historical barriers to entry 
onto corporate boards which affected women and people of 
color and California’s landmark law designed to remove some 
of the barriers. 

I would like to say a special thank you to the Diversity 
Committee of the Executive Committee of the Real Property 
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Law Section where the idea for a themed edition on Diversity 
came to fruition. Also, thank you to the Journal Committee for 
its support in reaching out to potential authors and helping to 
frame the Diversity Issue. As always, thank you to the Editorial 
Board and the whole team for their incessant dedication to 
creating such polished editions; especially to Issue Editor Brian 
Jacobs and Executive Editor Jonathan August for their tireless 
dedication to reviewing and editing the pieces that comprised 
Issue 4. Most importantly, I want to say thank you to the 
authors who never cease to amaze me with their breathe of 
knowledge and the time they take to draft these pieces. 

I have been truly humbled by the trust bestowed upon me 
to shepherd such a worthy publication. I leave the publication 
in great hands. Our new Editor-In-Chief, Norman Chernin, 
rises from the Managing Editor position and has been my 
right hand throughout this year. He has already demonstrated 
his leadership in taking the reins and planning for Volume 
40. He will be seconded by Bryan Payne, his new Managing 
Editor, who has significant experience on the Editorial Board 
and is ready to step into the position. In an effort to create 
a uniform look and feel to all CLA publications, there will 
be some changes to the lay out of the Journal next year. 
However, suffice it to say that the quality of the content and 
the dedication of the team will remain unchanged. 

As always we welcome your feedback, ideas, and your pieces. 
Please keep them coming and if there is an interest in joining 
this highly professional and highly capable editorial board 
please reach out to Norman Chernin.

Cheers,

Cosmos Eubany
ceubany@realtyincome.com
Realty Income Corporation 
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 Marty J. Nicholson was an associate 
attorney for Calhoun & Associates 
representing disabled individuals with 
visual impairments filing numerous ADA 
complaints on their behalf. She has been an 
advocate for the visually impaired having 
two parents who became blind later in life. 
Currently, her private practice includes 
land use entitlements. She can be reached 
at marty@nicholson-law.com.

 Janis Kent, FAIA CASp is a licensed 
California Architect, has been involved 
in the world of Accessibility since the 
mid-1980’s. She is the Founding President 
of the Certified Access Specialist Institute 
(CASI), is a Certified Access Specialist, 
and designated as a Subject Matter Expert 
by the California Division of the State 
Architect. Additionally she has provided 
training seminars and authored books 
on Accessibility, with the latest published 
by Wiley, which are compilations of 
architectural details for ADA and California 
Building Code used by architects, designers, 
building officials, and facility managers.

I. INTRODUCTION

Jay was standing on the corner outside of his apartment 
and was checking his phone constantly because he was due 
in court and had ordered a Lyft ride thirty minutes earlier. 
The ride should have picked him up fifteen minutes ago. 
Little did Jay know that the Lyft driver drove up to the curb, 
saw his guide dog, and immediately left not wanting the 
dog in the car, leaving Jay without a ride. Trudy’s family was 
going to dinner to celebrate her grandmother’s birthday. The 
restaurant was highly regarded for its food and views, so she 

was looking forward to the occasion. Years earlier Trudy had 
been in a car accident that left her partially paralyzed and 
so she used a motorized wheelchair to get around. When 
Trudy and her family got to the restaurant, she faced a set 
of stairs with no ramp or elevator. Long story short, Trudy’s 
family could not enjoy their planned dinner because there 
were no options for getting Trudy to the reserved table. It was 
either dine without Trudy or go someplace else. These are but 
some of the many discrimination experiences of people with 
disabilities that occur every day. 

The heart of discrimination for the disabled population 
is about accessibility because the lack of accessibility denies 
and prevents people with disabilities from participation in 
society and living independently. It has been thirty-one years 
since former President George W. Bush signed the Americans 
with Disabilities Act (ADA) into law on July 26, 1990.1 
The ADA is a civil rights law that prohibits discrimination 
against individuals with disabilities in all areas of public life, 
including “employment, housing, public accommodations, 
education, transportation, communication, recreation, 
institutionalization, health services, voting, and access to 
public services.”2 Interestingly enough, the ADA does not 
include religious institutions or private clubs. The ADA’s 
purpose is to provide a comprehensive national mandate for 
eliminating discrimination against people with disabilities; 
provide consistent enforceable standards; prevent the 
isolation of disabled persons; provide legal recourse to 
address ongoing discrimination; and assure equal opportunity, 
full participation, and independent living for the disabled 
population.3 In short, the law was designed to eliminate 
discrimination by requiring full and equal access. While the 
ADA was adopted to address those issues, years later many 
government buildings and private businesses are still not 
accessible. 

MCLE Self-Study Article: Equal Access – Including Persons 
of Disabilities Under the ADA
Check the end of this article for information on how to access one MCLE self-study ethics credit. 

Marty J. Nicholson, Esq. and Janis Kent, FAIA CASp
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California has long been a leader in enacting anti-
discrimination laws and ahead of the nation when it comes 
to protecting the interests of people with disabilities against 
discrimination. Laws like the Unruh Civil Rights Act and 
the California Disabled Persons Act were enacted long before 
the ADA. Like the ADA, California’s disability laws require 
enforcement through private lawsuits by the disabled person. 
“Extortionist,” “vexatious litigant,” and “serial litigant” are 
some of the repeatable names attached to disabled people 
who attempt to enforce their civil rights under these anti-
discrimination laws. While most people may respect and 
admire attorneys who represent and protect the civil rights 
of people based upon sex, race, color, religion, and ancestry, 
the same is not always true for attorneys representing the 
disabled population. 

In this article, Section II will discuss the disabled 
population; Section III will discuss the ADA and California 
laws relating to disability discrimination; Section IV will 
discuss real property and business owners’ responsibilities 
under the laws; and Section V will discuss steps real property 
and business owners can take to become compliant with 
existing laws. 

II. THE DISABLED POPULATION

Before discussing the civil rights laws enacted to prevent 
discrimination against disabled persons, it will be helpful to 
understand who is disabled and how the law defines disability. 
A disabled litigant or their companion may only bring a 
lawsuit to enforce his/her civil rights under the ADA if that 
person has a disability or is with a person with a disability. 
While this may seem straightforward, this threshold question 
can be a challenge under Title I of the ADA. Under Title III 
of the ADA, this element is usually not at issue.

A. How Does the Law Define “Disability”?

An individual has a disability for purposes of the ADA if 
he or she meets any of the following: 1) a physical or mental 
impairment that substantially limits one or more major life 
activities of such individual; 2) a record of such impairment; 
or 3) is regarded as having such an impairment.4 While there 
has been significant litigation over what constitutes a disability 
in the area of employment discrimination, under Title III the 
plaintiff ’s disability is many times readily apparent and easy 
to prove and therefore less likely to become an issue.5

In the past, some courts have incorrectly ruled that if a 
physical or mental impairment that substantially limits one 
or more major life activities can be mitigated through the 

use of aids, then the individual can no longer be classified as 
disabled. In 2016, the ADA Amendments Act clarified that 
“the definition of ‘disability’ shall be construed broadly.”6 The 
ADA Amendment went on to clarify a number of exclusions 
in the definition of disability, including, but not limited to, 
temporary disabilities, transvestites, and illegal drug users (if 
not currently in a supervised rehabilitation program) which 
are not covered within the definition of disability.7 Much 
more has been said about the third prong of “is regarded as 
having such impairment” but since most lawsuits dealing 
with the third prong of the disability definition are mostly 
under employment cases, Title I of the ADA, this article will 
not delve into it.8  

B. America’s Disabled Population

The most recent statistics on disability numbers from the 
Centers for Disease Control and Prevention (CDC) are from 
an August 2018 report which states that “[o]ne in 4 U.S. 
adults have a disability that impacts major life activities.”9 
This equates to roughly sixty-one million Americans having 
some form of disability. The CDC classifies disabilities into 
six types including (1) mobility; (2) cognitive (mental); (3) 
hearing; (4) vision; (5) independent living; and (6) self-care 
(i.e., dressing, bathing, etc.).10 The most common disability 
is mobility, with cognition running second. The 2020 
Annual Disability Statistics Supplement compiled by the 
American Community Survey states that 13.2% of the total 
U.S. population had a disability in 2019, of which 12.7% 
live in the community (non-institutionalized).11 Moreover, it 
is estimated that 49% of the population 75 years and older 
have a disability.12 It should be noted that approximately 71.5 
million baby boomers (sometimes referred to as the “silver 
tsunami”) will reach age 65 by the year 2030.13

Today we know that people with disabilities are more 
actively participating in their communities and are 
determined to live more independently; they (and their 
families) are actively patronizing businesses. Moreover, older 
Americans suffer from all types of disabilities, yet they are 
consumers who will be demanding products and services. 
Recent studies have found that people with disabilities 
tend to shop or acquire services when the environment is 
accessible and friendly.14 Most of us have lived long enough 
to see how the hotel industry went from “no pets allowed” 
to “pet-friendly” to increase their clientele. The disabled 
population is a consumer population, and those businesses 
who have made shopping, dining, and recreating accessible 
for the disabled by complying with disability construction 
standards and regulations will find new customers and larger 
profits. The disability market has 1.2 trillion dollars in 
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disposable income.15 Companies that embrace and welcome 
people with disabilities are “four times more likely to have 
shareholder returns that outperform their peers.”16 

C. Disability Discrimination

“Ableism” is a term for discrimination and social prejudice 
against people with disabilities or those that are perceived 
to be disabled. This idea is that able-bodied individuals are 
somehow superior and people with disabilities are considered 
inferior. Disability discrimination, at times, is difficult for 
businesses and even legal personnel to understand because 
service to people with disabilities has not been considered. 
Some property and business owners believe the “injury-in-
fact” must mean an actual physical injury and their attorneys 
waste time propounding discovery attempting to identify a 
physical injury that occurred when the person experienced 
discrimination. The “injury-in-fact” is when a disabled 
person is treated less well or put at a disadvantage because of 
their disability. Exclusion, segregation, unequal treatment, 
and even the failure to modify a business policy are injuries-
in-fact to a disabled person. For example, while attending 
the National ADA Symposium, I and twenty other attendees 
wanted to dine together. Our group included the president 
of the organization who uses an assistive device, namely a 
wheelchair. We had been given a recommendation for a 
restaurant at the top of a hill, which required a ride on a 
railway lift car to get us there. Unfortunately, the platform 
at the top was uneven, and a wheelchair would have to be 
manually lifted to get to the pathway to the restaurant. None 
of us being physically able to lift an occupied wheelchair, 
the president insisted we go without him. That is exclusion 
and isolation and an injury-in-fact under the disability 
laws. That is what barriers do to people with a disability: 
they make them feel disadvantaged and treated less well 
than other people. Of course, the group decided to go to 
another restaurant that was accessible, rather than exclude 
the president of the organization. 

The ADA spells out public accommodations discrimination 
within the statute. The general rule is no disabled person 
shall be denied “full and equal” enjoyment of goods, services, 
facilities, privileges, advantages, or accommodations by a place 
of public accommodation.17 Under the ADA, discrimination 
is defined as the imposition or application of criteria that 
screens out disabled people; failure to make reasonable 
modifications to policies, practices, or procedures necessary 
for the disabled; failure to ensure the disabled are not 
denied services, segregated, or treated differently; failure to 
remove architectural and communication barriers in existing 
buildings when removal is readily achievable; and failure to 

provide alternative methods when removing a barrier is not 
readily achievable.18 Additionally, for new construction, it is 
discrimination to fail to design and construct the building so 
it is accessible, which means it conforms to stated disability 
standards.19 

People with disabilities do not want to be pitied; they want 
to be able to live independent lives.20 When businesses remove 
barriers that prevent access, people with disabilities can, in 
fact, live successful lives. The goal of anti-discrimination 
laws relating to disabled persons is all about inclusion and 
participation. As we have learned from COVID-19 in 2020, 
isolation is not good for one’s physical or mental health. As 
one familiar Barbara Streisand song lyrics stated, “People who 
need people are the luckiest people in the world.”21 People 
need to be included in community life: it is essential for good 
mental health.

III. OVERVIEW OF THE ADA AND 
CALIFORNIA LAWS RELATED TO 
DISABILITY DISCRIMINATION

In California, the best-known laws, both federal and state, 
governing discrimination on the basis of disability include 
the ADA, section 504 of the Rehabilitation Act of 1973, 
California Fair Employment and Housing Act, California’s 
Unruh Civil Rights Act (“Unruh Act”), California Disabled 
Persons Act (CDPA), and Division 13, Part 5.5 of 
California’s Health and Safety Code. Most plaintiffs filing 
cases in California under Title III do so under the ADA in 
conjunction with either the Unruh Act or CDPA or both. 
These three major laws are designed to prevent disability 
discrimination but have nuances. 

A. Federal Law—The ADA 

The ADA consists of five titles including: (1) Title I which 
deals with Employment; (2) Title II which deals with State 
and Local Government; (3) Title III which deals with Public 
Accommodations in the Private Sector; (4) Title IV which 
deals with Telecommunication; and (5) Title V which deals 
with Miscellaneous Provisions.22 This article will only discuss 
Title III “Public Accommodations in the Private Sector” 
and the focus shall be on constructed-related violations 
and barriers.

(1) Title III. To achieve the goals of the ADA, the 
ADA established requirements for businesses that provide 
goods or services to the public which the ADA defines as 
“public accommodations.”23 The ADA established twelve 
categories of public accommodations, which includes 
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stores, restaurants, bars, social service center establishments, 
theaters, hotels, recreational facilities, private museums and 
schools, doctors’ and dentists’ offices, shopping malls, and 
other businesses.24 The ADA includes virtually all businesses 
that serve the public in the twelve categories, regardless of the 
age of their buildings or the size of the business, excluding 
religious institutions and private clubs. 

To meet the stated goals “to provide consistent enforceable 
standards,” the Department of Justice prepared design 
standards after the ADA’s enactment.25 In 1991, the first 
design standards for places of public accommodations were 
adopted but did not go into effect until January 26, 1992. 
The standards stated that public accommodations must: 
(1) modify policies and practices that discriminate against 
people with disabilities; (2) comply with accessible design 
standards when constructing or altering facilities; (3) remove 
barriers in existing facilities where readily achievable; and (4) 
provide auxiliary aids and services when needed to ensure 
effective communication with people who have hearing, 
vision, or speech impairments.26 Most of the recently filed 
ADA litigation involves failing to meet the requirement 
that businesses27 remove architectural barriers in existing 
buildings and make sure that newly built or altered 
facilities are constructed to be accessible to individuals 
with disabilities. Many owners of existing buildings, those 
buildings built before the ADA was enacted, believe they fall 
into a “grandfather provision”28 that is often found in state 
and local building codes. However, “grandfather provisions” 
do not exempt property owners from their obligations under 
the ADA because the ADA requires that existing buildings 
remove barriers where readily achievable. 

The ADA design standards set out three categories of 
accessibility requirements: new construction provisions 
which apply to public accommodations built after January 
26, 1993; alterations provisions which apply to post January 
26, 1992 (i.e. alterations to buildings that already exist); 
and the “readily achievable” provisions which apply to 
unaltered portions of buildings constructed before January 
26, 1993.29 These classifications are extremely important, 
heavily litigated, and often misunderstood. 

(2) The 1991 ADA Accessibility Guidelines. The ADA’s 
first design standards, the ADA for Accessible Guidelines (the 
“1991 Guidelines”), sometimes referred to as ADAAG, was 
originally published on July 26, 1991, by the Department 
of Justice (DOJ).30 The 1991 Guidelines set standards 
for accessibility for all public accommodation facilities 
by setting standardized heights of services counters and 
requirements for restrooms and accessible routes, to name 

a few. Unfortunately, the 1991 Guidelines did not mention 
recreation facilities such as swimming pools, play areas, 
exercise machines, miniature golf facilities, and bowling 
alleys. Moreover, the DOJ revised some of the standards set 
by the 1991 Guidelines to achieve better accessibility. For 
example, the 1991 Guidelines required detectable warnings31 
for all accessible pathways that cross into a vehicular way. 
The DOJ eliminated that requirement in the 2010 ADA 
Standards, except for train platforms, determining that 
more research was needed on detectable warnings. However, 
there is an intent to add detectable warnings in the Public 
Right of Way Accessibility Guidelines, which have yet to 
be implemented.32 The reason Californians see detectable 
warnings is because they are required under Title 24 of the 
California Code of Regulations, commonly known as the 
California Building Code (CBC).33

(3) The 2010 ADA Standards. The Department of 
Justice updated the 1991 Guidelines in 2010, which were 
enacted on March 15, 2012, as the 2010 ADA Standards 
(the “2010 Standards”) and referred to as the ADAS.34 
Today, the 2010 Standards serve as the central document 
for determining if a business building is accessible under 
the ADA. While the 2010 Standards retained many of 
the original provisions in the 1991 Standards, they did 
incorporate some significant differences. For instance, the 
2010 Standards added standards for recreational public 
accommodations and amended previous standards to better 
accommodate persons with disabilities. Another change from 
1991 Standards to 2010 Standards included van-accessible 
spaces from one for every eight accessible spaces to one for 
every six spaces. It is important that a property owner know 
which ADA standards apply to his/her facility.

(4) Readily Achievable Provision. One of the most highly 
litigated provision under the ADA is the “readily achievable” 
provision.35 Property owners who own buildings built prior 
to the enactment of the ADA must make changes to their 
facilities to accommodate disabled people when it is “readily 
achievable.” Readily achievable means “easily accomplishable 
without much difficulty or expense.”36 Factors the court 
considers in determining readily achievable include the 
nature of the cost, financial resources of the facility, number 
of employees, effect on the facility’s resources, impact on the 
operation, overall finances, type, and location of the facility, 
to name a few.37 While the statute is not clear who bears the 
burden of proof, courts view “readily achievable” as a defense, 
and ultimately the defendant would need to prove that barrier 
removal is not readily achievable. In sum, businesses with 
more resources are expected to remove more barriers than 
businesses with fewer resources. Readily achievable barrier 
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removal may include installing an entrance ramp, installing 
accessible door hardware, widening a doorway, providing an 
accessible route from a parking lot to the business’s entrance, 
repositioning shelves, or simply moving tables, chairs, display 
racks, vending machines, or other furniture. Businesses 
must comply with the adopted standards when removing 
barriers. When barrier removal cannot be accomplished 
pursuant to the standards due to space limitations, such as 
installing a ramp, then proposed deviations must not pose 
a significant safety risk. Readily achievable barrier removal 
should be addressed annually or on an ongoing basis by 
public accommodations. Not doing anything or doing very 
little does not provide protection from litigation.

Obviously, what is readily achievable varies from business to 
business based upon economic costs and revenues. Economic 
downturns, such as the recent COVID-19 pandemic, may 
force many public accommodations to postpone removing 
some barriers. However, barrier removal on existing 
buildings is a continuing obligation until all barriers have 
been removed. The ADA regulations have recommended the 
following priorities for barrier removal: 

1. Providing accessible route from the business to public 
sidewalks, parking areas, and public transportation; 

2. Providing access to the goods and services the 
business offers; 

3. Providing access to public restrooms; and 

4. Removing barriers to any other measures necessary 
to provide access to goods, services, and facilities.

The lack of an accessible route from the business to 
sidewalks, parking, and public transportation is a common 
barrier found at businesses. An accessible route is the path 
a person with a disability takes to arrive, enter, and move 
through a business. Pursuant to the standards, the route must 
be at least three feet wide, must remain accessible, and may 
not be blocked, either in width or height, or by display racks, 
planters, stacks of product, filing cabinets, or other items.38 
When one considers that this is the route that clients/
customers must use to avail themselves of a business’ goods 
and services, it makes more sense to ensure it is accessible 
and not full of barriers that deny access. 

(5) Existing Building—Safe Harbor.39 If the business 
building was built or altered in the past twenty years in 
compliance with the 1991 Standards, or barriers were 
removed in compliance with the 1991 Standards, the building 
does not have to comply with the 2010 Standards as long as 
there have been no additional alterations or construction on 

these elements or the path of travel itself does not support 
an altered element since that time. Thus, businesses may 
find it increasingly more difficult to take advantage of the 
safe harbor under the ADA unless the business has remained 
unchanged and the building has stood the test of time 
without alterations or construction. As buildings age and 
require alterations, the ability to use a safe harbor under the 
1991 Standards decreases. 

For example, the 2010 Standards lowered the mounting 
height for light switches from 54 inches to 48 inches. If 
the light switch was installed and compliant with the 
1991 Standards (and there has been no alteration or new 
construction to the building) then the light switch is 
compliant. If there have been any plumbing renovations (a 
common alteration), then the building owner is required 
to make its facility, or portions of the facility, accessible. It 
should be noted that routine maintenance is not considered 
an “alteration” for ADA purposes. Therefore, reroofing, 
painting, and electrical repairs would not trigger compliance 
with the 2010 Standards.40 However, if a parking lot is 
restriped or an ATM machine relocated, those alterations 
trigger compliance with the ADA.41 Moreover, the 1991 
Standards did not include recreation facilities such as 
swimming pools, play areas, exercise machines, miniature 
golf facilities, and bowling alleys. Therefore, the safe harbor 
provision does not apply for those facilities, and barrier 
removal is applied. 

(6)  Title III ADA Claim. Private lawsuits are the 
primary method to enforce the provisions of the ADA and 
get compliance with the ADA.42 The ADA only allows for 
injunctive relief and attorney fees; no damage awards for 
plaintiffs.43 For a plaintiff to prevail in a Title III, ADA claim, 
“a plaintiff must show that (1) he is disabled within the 
meaning of the ADA; (2) the defendants are private entities 
that own, lease, or operate a place of public accommodation; 
and (3) the plaintiff was denied public accommodations by 
the defendant because of his disability.”44 The first prong 
of a Title III ADA lawsuit is normally not up for debate. A 
plaintiff ’s disability is normally either well-documented or 
easily apparent.45 The second prong equally is not normally 
an issue up for debate. The third prong is satisfied when there 
is/are violation(s) of the applicable standards at the business 
and the plaintiff encountered the violation which prevented 
him full and equal access.46 

(7)  Standing. Pursuant to the United States Constitution, 
the federal court may only adjudicate cases in which the 
plaintiff has demonstrated he/she has standing.47 To show 
standing, a plaintiff must demonstrate “that he or she has 
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suffered or is threatened with an injury that is both ‘concrete 
and particularized,’ and ‘actual or imminent, not conjectural 
or hypothetical;’ that … the injury is ‘fairly traceable’ to 
the challenged conduct; and … likely to be redressed by a 
favorable decision.”48 To meet the standing requirement, an 
ADA plaintiff must prove he actually encountered the barrier 
or he was deterred from encountering.49 The requirement is an 
“injury-in-fact,” and that injury must relate to the plaintiff ’s 
disability. For instance, disabled people who use a wheelchair 
cannot litigate violations of barriers that affect blind people 
unless the barrier also affects the use of wheelchairs.50

B. California Laws: The Unruh Civil Rights Act and 
California Disabled Persons Act

Prior to the adoption of the ADA, California enacted 
several statutes prohibiting disability discrimination, two of 
the more well-known laws are the Unruh Act and the CDPA. 
The Unruh Act’s scope is broader than the CDPA because 
it protects more than just disabled persons. Both statutes 
prohibit the denial of “full and equal access to services, 
facilities, and advantages or public accommodation.”51 
California amended both the Unruh Act and CDPA to 
provide a violation of the ADA is a per se violation of both 
statutes.52 Both laws consider a violation of the CBC to 
constitute a violation of the Unruh Act and the CDPA.53 
However, unlike the ADA which only allows for injunctive 
relief and attorney’s fees, the Unruh Act and CDPA allow a 
plaintiff to recover attorney’s fees and damages.54 While the 
two California laws are similar, there are unique differences.

(1) The Unruh Act. The Unruh Act was enacted in 
1959 and was named for its author, California Assemblyman 
Jesse M. Unruh. The Act is codified at California Civil 
Code section 51. The Unruh Act specifically states that the 
perception that the person has a protected characteristic is 
enough to trigger the law.55 Under the Unruh Act, a plaintiff 
must plead and prove intentional discrimination to prevail. 
However, an ADA violation pled under the Unruh Act 
does not require a finding of “intentional discrimination;” 
a CBC violation does require a plaintiff to plead and prove 
intentional discrimination.56 

When the California Legislature amended the Unruh Act 
to add violations of the ADA as per se violations of the Unruh 
Act, the court concluded that intentional discrimination was 
not a required element for the ADA and therefore would 
not be required under the Unruh Act.57 The Unruh Act 
provides for a minimum statutory damage award at $4,000 
per occurrence.58 More importantly, the Unruh Act attorney’s 
fees award is unilateral, and only the plaintiff can recover 

attorney’s fees but the defendant cannot.59 It is these key 
features that make an ADA claim under the Unruh Act 
desirable for a filing plaintiff. 

(2) The CDPA. In 1968, the State Legislature passed 
the CDPA, codified at California Civil Code section 54. The 
CDPA in its earliest form expressly prohibited discrimination 
against those with physical and visual disabilities and asserted 
the equal right of  individuals with disabilities or medical 
conditions “to the full and free use of the streets, highways, 
sidewalks, walkways, public buildings, medical facilities, 
including hospitals, clinics, and physicians’ offices, public 
facilities, and other public places.”60 Under the CDPA, the 
standard is that a statutory penalty can be assessed based on 
the number of “particular occasions” an individual “actually” 
encountered a barrier to accessibility and was either deterred 
from access or suffered embarrassment and harassment 
because of the barrier.61 This standard has increased litigation, 
as defendants have been successful in asserting that while a 
violation may have existed, it did not deter the plaintiff or 
cause him or her any embarrassment or harassment. 

One of the key features of the CDPA is that attorney’s 
fees are unilateral to the “prevailing party.”62 However, when 
a plaintiff establishes even a technical violation of the access 
laws, the defendant can and will be held liable for plaintiff ’s 
attorneys’ fees regardless of whether statutory damages are 
appropriate. The minimum damage award under the CDPA 
is set at $1,000, which is much less than the Unruh Act.

Even with the new defenses available to businesses, the 
cost-benefit analysis still does not typically favor defending 
a case to trial. The primary deterrent is attorney’s fees. Even 
if no statutory damages are awarded, if there are violations of 
the ADA or other applicable California accessibility laws in a 
business requiring remediation, the plaintiff can still be the 
“prevailing party” and be awarded his or her attorney’s fees.

To prove standing under the CDPA, a plaintiff must 
show that he or she actually presented himself or herself to 
a business or public place with the intent of purchasing its 
products or services and was actually denied equal access on a 
particular occasion.63 If a plaintiff is only aware of the barrier 
or had a reasonable belief the building was not accessible, 
then under CDPA only injunctive relief is awardable (no 
damages).64

(3) Construction-Related Accessibility Standards 
Compliance Act.

In 2008, California attempted to give businesses some relief 
from ADA litigation by adopting the Construction-Related 
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Accessibility Standards Compliance Act (CRASCA).65 This 
section of law is extremely difficult to interpret, and it is 
debatable whether it provided the intended relief. In short, 
if a “qualified defendant” had a Certified Access Specialist 
(CASp) inspection and the CASp designation was either 
“meets applicable standards” or “inspected by a CASp” and 
the defendant adhered to the schedule of remediation, then 
the defendant can take advantage of a stay of the proceedings 
and possible reduction in damages.66 

The law gives relief to facilities that have been CASp 
inspected by reducing damages for a “qualified defendant.” 
The benefit of the stay of proceedings is two-fold. First, 
it gives time for the parties to settle the case before the 
defendant must file a response. Secondly, the law requires an 
early evaluation conference in which the judge can mediate 
a settlement early on, reducing the costs of litigation.67 
Additionally, municipalities responsible for permit 
inspections now must have a CASp plan checker on staff so 
that compliance with disability standards is incorporated into 
permit review processes.68

IV. IMPACT OF TITLE III OF THE ADA AND 
CALIFORNIA DISABILITY LAWS ON REAL 
PROPERTY AND BUSINESS OWNERS

Disabled plaintiffs suing businesses in California for 
alleged disability access violations most commonly assert 
claims under the ADA, the Unruh Act,69 and the CDPA.70 
Too many real property owners and private businesses have 
simply ignored or are ignorant of their responsibilities under 
the disability discrimination laws. This coupled with disabled 
people becoming more active and assertive in their desires to 
live independently created the perfect setting for an increase 
in disability discrimination lawsuits.

A. Disability Discrimination Lawsuits

Attorneys must submit their complaints, pre-litigation 
letters, and case outcome reports to the California Commission 
on Disability Access (CCDA) within five business days of 
filing the complaint or mailing the letter.71 This gives the 
CCDA an ability to track litigation and file annual reports. 
For instance, 3,522 complaints alleging access discrimination 
were filed in California in 2019.72 According to the CCDA, 
2019 saw a 16.8% decrease in complaints, down from 4,221 
complaints filed in 2018.73 Of the complaints filed in 2019, 
3,213 were filed in federal court and 309 were filed in state 
court. Of the 3,522 complaints filed, 7,507 construction-
related access violations were alleged.74 Of the 7,507 
construction-related access violations alleged, accessible 

parking violations were mentioned in some fashion in the 
top five categories.75 Additionally, failures to comply with 
counter and bar heights were alleged in 1,207 complaints. 
The numbers cited by the CCDA do not reflect complaints 
filed by pro se litigants who are unaware of the reporting 
requirements or attorneys who simply did not comply with 
the CCDA requirements.

Plaintiffs can file accessibility claims in both state and 
federal courts. Therefore, a property or business owner 
should obtain knowledgeable legal counsel quickly, regardless 
of where the matter is filed. Finding an experienced ADA 
or disability defense attorney is crucial because quick action 
can result in a reduction of potential damage awards. It only 
takes one valid ADA violation for the plaintiff to succeed 
on the lawsuit. An experienced ADA defense attorney will 
know if the complaint is legally sufficient and whether efforts 
to settle the case prior to defendant filing a response are 
more cost effective. If the complaint has merit, a case can be 
settled for much less than what a defendant’s attorney will 
charge to litigate the case. Even if the defendant wins the 
case, attorney’s fees are not recoverable under the Unruh Act. 
Less experienced defensive attorneys will advise their clients 
to litigate while charging much more in fees when settlement 
would have been financially prudent. 

The complaint needs to be evaluated as to its merits within 
thirty days of receiving the complaint. Experienced disability 
defense attorneys will contact plaintiff ’s counsel and request 
an extension of time to respond to the complaint to allow 
proper evaluation and discussion. 

The complaint should be evaluated on the following three 
categories mentioned in Section III(A)(1) paragraph 3: is the 
building new construction (built after January 26, 1993); 
were alterations made to the building after January 26, 
1992 (check local government for list of building permits); 
or does the “readily achievable” provision apply (buildings 
constructed before January 26, 1993, and no alterations). 
If the building was built after January 26, 1993 (new 
construction), then it should comply with either the 1991 
Standards or the 2010 Standards, depending on the date it 
was built or altered. 

If the alleged violations have merit, determinations on 
remediation should be discussed as soon as possible. Not 
every case requires a defendant to wait until the matter is 
resolved before making necessary changes, even if the matter 
ultimately goes to trial.
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B. Landlord/Tenant Issues

The real property owner (landlord) leases his property to 
a public accommodation (tenant) who may or may not be 
named in a disability discrimination lawsuit, or vice versa. 
Many savvy landlords are now placing provisions within 
their leases to make compliance with the ADA a tenant’s 
responsibility. Where a business location is leased, the business 
must check its lease carefully to see who is responsible—
the landlord or the tenant. Many ADA complaints allege 
parking lot violations in common areas which are not 
under the purview of the tenant. Where the property owner 
(landlord) is responsible, the business may wish to assert a 
claim against the landlord for indemnity and/or defense as 
to those allegations. A claim for indemnity and/or defense 
is mandatory where the lease precludes the business from 
making structural changes to the exterior of the building. 
Such structural changes include, for example, making 
curb-cuts or re-stripping the parking lot. When the lease 
precludes those activities or places those responsibilities on 
the landlord, then the landlord or lessor becomes a necessary 
party in the lawsuit. 

Regardless of what a lease may contain, “[b]oth the 
landlord and the tenant are public accommodations 
and have full responsibility for complying with all ADA 
Title III requirements applicable to that place of public 
accommodation.”76 It is clear that a lease agreement cannot 
relieve a landlord of its ADA obligations, but it may allocate 
the costs associated between the landlord and the tenant.77 
Additionally, the 2010 Standards have provided that if the 
alterations are made by the tenant, then landlord obligations 
under the ADA may not be triggered.78

V. MAKING PUBLIC ACCOMMODATIONS 
COMPLIANT WITH THE ADA

A business can now take steps to protect itself prior to 
being served with a disability discrimination lawsuit by 
knowing which ADA regulations apply to its facility(ies), 
having its facility(ies) inspected for compliance with ADA 
and CBC regulations, and having a barrier elimination plan 
and an ongoing maintenance plan. 

A. Which Regulations Apply to the Facility

One of the first steps a property or business owner should 
take is to determine what year the building/facility was built 
so the proper ADA and CBC regulations can be applied. If 
the building was built and approved for occupancy on or 
after January 26, 1993 (new construction), it is required to 

meet the ADA standards.79 There is an exception for new 
construction if the property or business owner can prove 
it is technically infeasible to meet the requirements; then 
mitigation measures must be identified.80 But note that 
this is only an exception if it means altering a load-bearing 
member that is an essential part of the structural frame or 
other existing physical or site constraints. Otherwise, if 
the building was built before January 26, 1993, then the 
“alteration provisions” or the “readily achievable” provisions 
would apply. 

If the building cannot be classified as “new construction,” 
the property or business owner can check building and 
planning permits approved for the property and building. 
Building permits from 1991 to present can be found at the 
local governmental building and safety department and/or 
planning department. If the property is located in a city that 
was incorporated after 1991, then both the city and county 
records must be reviewed. If there have been any alterations 
completed on the building/property after January 26, 1992, 
then the altered portion and its supporting path of travel is 
required to be “readily accessible to and usable by” disabled 
persons to the maximum extent feasible.81

Any building built before January 26, 1993, and completely 
unaltered, the “readily achievable” provision is applied, and 
the property or business owner should have a barrier removal 
plan. As already discussed, this provision requires all property 
owners to take action to make their businesses accessible to 
the disabled. 

B. Facility Inspections 

One of the more prudent steps a property or business 
owner can take is to have a CASp conduct an inspection of 
the facility. A CASp is a person who has special knowledge in 
accessibility laws and is certified by the State of California.82 
While an inspection by a CASp is not inexpensive, it can 
make a huge difference in any litigation, particularly in 
state courts, depending on the follow-up by the property 
or business owner. During the CASp inspection, the CASp 
will review the facility for non-compliance with the ADA 
standards and the CBC regulations. After a property/business 
has been inspected, the CASp can provide a certificate of 
inspection and identify the violations in a written report. 
If the business/property receives a certificate, the business 
can display it as a deterrent to potential plaintiffs. More 
importantly, a CASp certificate can provide the property or 
business owner with certain rights if the property or business 
owner is sued in state court, such as a stay of proceedings 
until an early evaluation hearing can be conducted by the 
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court and/or a reduction in the amounts of damages from 
$4,000 to $2,000 or $1,000.83 These measures are meant 
to minimize the cost of litigation to a property or business 
owner that has had a CASp inspection performed and has 
adhered to their schedule of remediation. Unfortunately, a 
CASp certificate still cannot make a property or business 
owner completely immune from a disability discrimination 
lawsuit. 

It should be mentioned that not all CASp’s are created 
equal as not all CASp’s are licensed architects or engineers. 
When a property or business owner hires a CASp, they 
should confirm that the CASp certification is valid by 
checking the list at the State of California’s Division of the 
State Architect.84 Additionally, the property or business 
owner should ask a prospective CASp for an example of the 
report that will be produced at the end of the inspection. 
The CASp report should have photos showing violations, 
identification of the ADA laws, identification of the CBC 
violations, descriptions of how to fix the violation, and a list 
of priorities based upon ADA priorities.85 Some CASp’s will 
also include an estimate of costs. While CASp inspections 
may be expensive, they are a valuable tool to any property 
or business owner desiring to be compliant with federal and 
state disability laws while providing protection from future 
lawsuits. If the property or business owner receives a sample 
report that is difficult to read or understand, they can find 
another CASp to do the inspection.

C. Barrier Elimination and Ongoing 
Maintenance Plan

For buildings built before the ADA was enacted, after 
an inspection by a CASp, the report will provide a list of 
the violations and barriers that might need to be removed. 
The property or business owner uses the list to identify 
those which can be completed immediately, those which 
will require time to plan and those that may fall under the 
technically infeasible, as well as those that prohibit access to 
their facility and services. The property or business owner and 
CASp prepare a plan to remove readily achievable barriers 
and identify dates to complete the plan to make the property 
accessible to disabled persons. Since passing the ADA, 
Congress has also passed tax incentives to assist property 
owners in becoming fully accessible. Property or business 
owners can get tax credits and tax deductions for monies paid 
to make their public accommodations accessible.86

Lastly, ADA compliant parking spaces, signs, and pathways 
require ongoing maintenance. Many property and business 
owners find themselves facing litigation because they allowed 

the paint to fade, the signs to become illegible, or pathways to 
have large cracks and/or potholes. All property and business 
owners should have an ongoing maintenance plan to make 
sure the accessible features maintain their integrity.

VI. CONCLUSION

When a property or business owner is served with a 
summons for violating the ADA/Unruh Act/Disabled Persons 
Act, it should be a warning that their place of business is not 
meeting the needs of all its customers or potential customers. 
Instead of reacting with negativity towards the person with 
the disability who has been denied access from patronizing 
the business, there should be concern about failing to meet 
the needs of an ever-growing consumer population. 

The ADA and other disability laws prohibiting 
discrimination against disabled people can be a wakeup call 
to become more service-friendly to all consumers, not just 
abled-bodied consumers. Eleanor Roosevelt, whose husband 
had a disability, summed it up best when she said, “It’s better 
for everybody, when it gets better for everyone.”
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I. INTRODUCTION

When Nathaniel Colley and Jerlean Colley tried to 
purchase their first home in Sacramento in 1955, they 
were unable to find a real estate agent to assist them with 
their purchase and were unable to themselves purchase 
the property they chose. The Colleys were African 
American.1 Though racially restrictive covenants (“RRCs”) 
were already unconstitutional and unenforceable, the 
effects of segregation and discrimination continued to 
make impossible, or nearly so, the purchase of homes by 
African Americans and other non-Whites. White friends 
of the Colleys, Leland Anderson and Virginia Anderson, 
purchased an undeveloped lot for them in the South Land 
Park Terrace neighborhood of Sacramento2 and transferred 
the property to the Colleys,3 who then built the home 
where they would live for four decades.4 

The experience of the Colleys was not unique. Many 
African Americans throughout California and the United 
States had long been prohibited from buying a home, by 
circumstances both de jure and de facto.5 This was a direct 
result not only of recorded RRCs, but also other factors, 
such as private agreements and government programs, 
including federally funded home financing programs. 

Those programs made and underwrote loans primarily 
in neighborhoods that were predominantly White or 
that otherwise intentionally excluded African Americans, 
limiting not only their housing opportunities but also their 
future economic success.6 

Even after other federal and state legislative and 
judicial decisions held RRCs to be unconstitutional 
and unenforceable, RRCs continued their drumbeat of 
exclusion, sending messages to non-White,7 prospective 
homeowners that they were not welcome in predominantly 
White neighborhoods. Even today, homebuyers, often while 
purchasing a home and sometimes long after their purchase, 
discover that RRCs were recorded in the chain of title of the 
documents for their home. RRCs can be a continuing and 
often painful reminder of past racial exclusion, violence, 
injury, and injustice. 

Several states, including California, have tried over the 
years to identify and enact solutions for the redaction and 
removal of RRCs from the public record. Many RRCs are 
embedded in documents that include other covenants, 
conditions, and restrictions (“CC&Rs”). Redacting or 
removing RRCs requires methods to identify and extract 
the RRCs with surgical precision from CC&Rs that may 
otherwise lawfully proscribe other property uses, such 
as historical prohibitions on the use of the residence as 
a laundry, a boardinghouse, or a distillery. More modern 
covenants or prohibitions include parking restrictions, 
exterior home colors, landscaping requirements, and 
setbacks. Typically, CC&Rs were intended, among other 
purposes, to maintain consistency and uniformity for the 
purpose of increasing the desirability, marketability, and 
value of the affected property. 

While scholars may debate the practical enforceability 
challenges of provisions in CC&Rs (not including RRCs), 
restrictions that do not contain racial prohibitions have 
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generally been found to be enforceable. The challenge in 
removing RRCs from the public record is complex; while 
removing RRCs may be a remedy, remaining CC&Rs 
should be retained. Removing RRCs from the public record 
also requires balancing practical considerations of workload 
and costs with public policy questions of who should be 
responsible for identifying RRCs, and how to effectively 
accomplish the contemplated RRC removal. 

Responsible policymaking requires both public policy 
decisions and private efforts that are sustainable, equitable, 
and efficient, and that recognize the harms of exclusionary 
RRCs, programs, and practices. Over the years, the 
California Legislature has enacted and modified statutory 
structures in attempts to modify or eliminate RRCs, with 
limited effects. In 2021, partly as a result of increased 
individual and institutional introspection and discussions 
about race across our country and our state, the California 
Legislature again took up the task of eliminating RRCs 
from the public record, attempting to finally answer the 
questions of whether RRCs can and should be entirely 
removed from the public record, whether RRCs should 
remain as a historic reminder, and if efforts to eliminate 
RRCs can be accomplished in ways that are effective and 
efficient and will serve to advance equitable solutions for 
California. This article will discuss California’s history of 
RRCs, its past legislative efforts to remove RRCs from the 
public record, and the recently enacted process for doing so.

II. RACIALLY RESTRICTIVE COVENANTS—AN 
AMERICAN TRADITION

“The past is a foreign country: they do things 
differently there.”8

A. Racially Restrictive Covenants Defined 

RRCs are recorded documents or private agreements 
that “have as their purpose the exclusion of persons of 
designated race or color from the ownership or occupancy 
of real property.”9 A typical RRC states the exclusion 
explicitly, though some allow an exception for servants and 
employees of a White owner. The goal of RRCs was to 
prohibit occupancy and ownership by non-Whites, either 
by creating enforceable covenants that ran with the land 
that, if violated, could result in reversionary rights and 
evictions, or alternatively, by creating contractual rights 
that, if violated, could result in injunctions and awards of 
money damages.

B. Examples of Racially Restrictive Covenants

The first reported RRC is thought to have been in 
Brookline, Massachusetts in 1843, where subdivision deeds 
included provisions prohibiting the sale of homes to “any 
Negro or native of Ireland.”10 RRCs were often included in 
purchase and sale contracts and were recorded in the public 
records, most often by way of deed restrictions in individual 
grant deeds or by the recording of blanket CC&Rs by a 
housing developer, affecting entire neighborhoods.

In Sacramento County, the restriction for the Colleys’ 
home and neighborhood provided: 

No persons of any race other than the White or 
Caucasian race shall use or occupy any structure or 
any lot except that this provision shall not prevent 
occupancy by domestic servants of a different race 
domiciled with an owner or tenant.11 

Advertisements for developments referred to homes and 
neighborhoods as “restricted,” “highly restricted,” and as 
“secure investments,”12 all of which signaled to potential 
buyers, real estate salespersons, and lenders that exclusionary 
RRCs were in place. 

In Fresno, a RRC recorded in November 1947 provided: 

No part of said subdivision, nor any building 
thereon, shall be sold, conveyed or leased by Deed 
or otherwise, to any Negro, Chinese, Japanese, 
Hindu, Armenian, Malayan, Asiatic, or Native 
of the Turkish Empire, or any person not of the 
Caucasian race, or any descendent of any one or 
more of said persons … provided, however, that 
such person may be employed as a servant by a 
resident upon such property.13 

In Los Angeles, a RRC recorded in 1944 stated that: 

No part of this said real property, described therein, 
should ever at any time be used or occupied by 
any person or persons not wholly of the white or 
Caucasian race, and also … that this restriction 
should be incorporated in all papers and transfers 
of lots or parcels of land hereinabove referred to; 
provided, however, that said restrictions should 
not prevent the employment by the owners or 
tenants of said real property of domestic servants 
or other employees who are not wholly of the white 
or Caucasian race; provided, further, however, that 
such employees shall be permitted to occupy said 
real property only when actively engaged in such 
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employment. That said Agreement was agreed to 
be a covenant running with the land. That each 
provision in said Agreement was for the benefit for 
all the lots therein described.14

These RRCs are illustrative of the numerous RRCs that 
are prevalent in cities across the country. A 2019 study 
of deeds in the City of Philadelphia revealed nearly 4,000 
RRCs in deeds from 1920 to 1932 alone.15 

It is important to note that despite the pervasiveness of 
RRCs in the public record, not all developers and property 
owners used or relied upon RRCs. Joseph Eichler and Ned 
Eichler were father and son developers of approximately 
11,000 homes in Northern and Southern California and 
deliberately did not use RRCs in their developments. In 
1958, Joseph Eichler resigned from the National Association 
of Home Builders when the association refused to support a 
nondiscrimination policy. He was said to have offered to buy 
back homes if anyone was unhappy with their neighbors, 
saying “[i]f, as you claim, this will destroy property values, I 
could lose millions…. You should be ashamed of yourselves 
for wasting your time and mine with such pettiness.”16 

C. Racially Restrictive Covenants in the Context of 
Other Exclusionary Policies

RRCs were not the only method used to systematically 
exclude non-Whites from purchasing and occupying 
residences. Other race-based practices functioned in 
similarly exclusionary ways. Racial zoning ordinances and 
financing programs funded, insured, or underwritten by 
the federal government are examples of such other race-
based practices and are briefly discussed here for context. 
These exclusionary policies, and the processes created by 
them, were lawful at the time and were for years upheld 
by the courts. 

In some older areas where African Americans might have 
been able to purchase a home that was not subject to RRCs, 
or in neighborhoods that were less desirable for Whites 
because of the age and condition of the homes, cities were 
more likely to try to acquire neighborhoods using eminent 
domain proceedings for freeways, shopping malls, and 
office buildings, in the name of “urban renewal.” Such 
forced relocation displaced African Americans and other 
non-Whites from the very neighborhoods that were often 
the only place they could live or purchase a home.17 These 
practices were layered on top of unlawful, extra-judicial 
activities including harassment, threats, intimidation, and 
violence by Whites against non-Whites, particularly African 

Americans. In California, homes were targets of vandalism, 
arson, and gunfire.18 

1. Racial Zoning Ordinances

RRCs were increasingly introduced into California real 
estate sales agreements and recorded documents in the 
early twentieth century after exclusionary zoning laws, 
prohibiting use and occupancy by non-Whites, were 
struck down in 1917 by the United States Supreme Court 
in Buchanan v. Warley.19 This case involved a Louisville, 
Kentucky racial zoning ordinance, which the Court 
found unconstitutional as an unlawful interference with 
property rights by the state, in violation of the Fourteenth 
Amendment of the Constitution.20 Refusing to recognize 
Buchanan, cities including Atlanta, Georgia; Richmond, 
Virginia; Birmingham, Alabama; West Palm Beach, Florida; 
and Austin, Texas continued to adopt and enforce racial 
zoning ordinances by claiming they involved different facts 
than those of Buchanan.21 

In jurisdictions, including California, which followed 
Buchanan, RRCs became a way around that law and 
a method of denying access to homeownership by non-
Whites. A 1926 United States Supreme Court decision, 
Corrigan v. Buckley,22 may even have facilitated the use of 
RRCs. The Court in Corrigan held that the “prohibitions of 
the Fourteenth Amendment have reference to State action 
exclusively, and not to any action of private individuals,”23 
and thus that while states could not engage in race-based 
zoning, private individuals were not prohibited from 
entering into race-based agreements not to sell to others.24 

2. Federal Housing Finance Programs

To encourage homeownership, New Deal-era agencies 
were established to make or guarantee loans. The Home 
Owners Loan Corporation (“HOLC”) was established in 
1933, and the Federal Housing Administration (“FHA”) was 
established in 1934. HOLC programs refinanced existing 
loans, and FHA programs insured lenders making new loans 
that were all for the first time fully amortized and required 
low down payments. The HOLC program systematically 
identified neighborhoods that were primarily White, 
resulting in color-coded maps that identified areas most 
and least favorable for the security of the loans. This process 
was known as redlining, in reference to the delineation 
in red ink of neighborhoods that were predominantly 
African American. HOLC maps were later used by FHA 
and G.I. Bill-related Veterans Administration (“VA”) loan 
programs, under the guise of protecting the public fisc by 
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decreasing the risk of insured loans and lending in only 
predominantly White and newer neighborhoods. FHA 
and VA loan programs required a review or appraisal to 
assess the risk of default. The appraisal was often done by 
local real estate salespersons and involved several factors, 
including the age and condition of the house, as well as 
the racial composition of the neighborhood.25 Because 
loans in redlined neighborhoods were deemed to be at a 
significantly higher risk of nonpayment and loss to those 
agencies, these government programs often encouraged 
developers to use RRCs.26 The FHA’s Underwriting 
Manual even recommended the use of deed restrictions 
that included “prohibition of the occupancy of properties 
except by the race for which they are intended”27 and gave 
favorable underwriting treatment to loans in developments 
that were subject to RRCs. These discriminatory practices 
facilitated a boom in homeownership by Whites, but 
resulted in very few favorable loans being made to African 
Americans, which led to the denial of homeownership to 
generations of non-Whites.

D. Court Decisions and Fair Housing Legislation

RRCs have been the subject of cases in the superior and 
appellate courts of California, other states, federal courts, 
and the United States Supreme Court, as well as the topic 
of federal and state legislation and regulations. RRCs 
have a complex and varied history of judicial, legislative, 
and regulatory actions. The following abridged version is 
intended as a partial, foundational primer for this article.

1. Title Guarantee & Trust Company v. Garrott 

As early as 1919, California courts considered the 
enforceability of RRCs. In Garrott,28 the plaintiff was the 
former owner of 127 lots subject to a RRC which stated 
that a property owner shall not: 

Lease or sell any portion of said premises to any 
person of African, Chinese, or Japanese descent, 
and that if at any time the said party of the 
second part, her heirs, assigns, or successors in 
interest, or those holding or claiming thereunder, 
shall violate any of the provisions herein named, 
whether directly or under some evasive guise, 
thereupon the title hereby granted shall revert 
to and be vested in the said party of the first 
part, its successors and assigns, and its successors 
and assigns shall be entitled to the immediate 
possession thereof, which covenants shall be 
construed to be covenants running with the land, 

but shall cease and terminate, at option of the 
owner for the time being, after January 1, 1925.29 

The purchaser of one of the lots subject to this restriction 
was African American, and the plaintiff sought judicial 
enforcement of its asserted right of reversion, to return 
the property to the plaintiff as the remedy for the RRC 
violation. In what appears to have been a case of first 
impression in California, the Court declined to follow two 
earlier cases from Louisiana and Missouri, both of which 
held “that a condition in a deed providing for forfeiture in 
case the premises should be sold or leased to a negro is not 
an unlawful restraint upon the power of alienation.”30 The 
Court considered the limited nature of the RRC affecting 
a particular class of persons and the temporal nature of the 
RRC with an expiration date. After a detailed discussion 
of common law principles of alienation and forfeiture, and 
considering the rule of perpetuities, the Court commented 
that the case law on such partial restraints on alienation 
was “in a state of conflict and hopeless confusion.”31 
Ultimately, the Court held that the restriction was a 
“condition repugnant to the fee-simple estate created by the 
granting clause of the deed,”32 and was void. Because the 
case addressed only ownership, the door remained open for 
RRCs to prohibit use or occupancy. Proponents of RRCs 
thereafter “fought harder to maintain the legal supports 
for segregated and privileged space, rewriting their racial 
restrictions to focus on occupancy rather than ownership.”33 

2. Janss Investment Co. v. Walden

In 1925, the California Supreme Court upheld a RRC 
preventing use and occupancy by African Americans. 
In Janss Investment Co. v. Walden,34 Walden, a white 
man, had purchased property in 1922 from the Janss 
Investment Company pursuant to a land installment 
contract, in a subdivision with a RRC providing that 
“no part of said real property shall ever be leased, 
rented, sold or conveyed to any person who is not of 
the white or Caucasian race, nor be used or occupied 
by any person who is not of the white or the Caucasian 
race whether grantee hereunder or any other person.”35 
Walden then transferred the property to the Wallings, 
who were African American. The developer filed suit 
to enforce the RRC.

The Court upheld the RRC, referring to its 1919 
determination in Los Angeles Investment Co. v. Gary36 
that “the condition against the occupation of the 
property by anyone not of the Caucasian race is 
valid.”37 The Court in Janss stated that it 
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feels itself bound by the ruling reached in that case. 
The date of the (Gary) decision was December 11, 
1919, since which time it has been considered as 
settled law in this state and accordingly followed 
by subdividers of property and by purchasers 
of town lots and the owners of real property in 
general. It cannot now be disturbed.38 

In that case, the sole issue before the Court was the 
sufficiency of the complaint for forfeiture by the developer 
as against a subsequent purchaser who was non-White. 
The Court found the complaint stated a cause of action 
and reversed the sustaining of a demurrer, stating “[o]ur 
conclusion is that the condition against the occupation of 
the property by anyone not of the Caucasian race is valid, 
and that since a breach of this condition is alleged, the 
complaint states a cause of action.”39 It was apparently on 
this language that the Janss court relied.

RRCs were not limited to purchase and sale transactions 
and were increasingly used to exclude African Americans 
even from renting and leasing properties. The effect of 
this practice, combined with other exclusionary tools, was 
reported on extensively in Los Angeles by Charlotta Bass,40 
an African American newswoman, and in California and 
beyond by later scholars who have examined the racial 
wealth gap that has ensued as a result of those exclusionary 
practices.41 The racial wealth gap suffered by African 
Americans, in the past and today, can be largely attributed 
to discriminatory housing practices, including RRCs that 
have historically excluded them, and other non-Whites, 
from homeownership. In the last few years, increasing 
scholarship has been devoted to the long-term effects of 
those discriminatory housing practices.42

3. Shelley v. Kraemer

When the Colleys went to purchase their home in 
California, the United States Supreme Court had already 
eliminated the judicial enforcement of RRCs. The opinion 
of the Shelley Court provided, in part, that: 

In granting judicial enforcement of the restrictive 
agreements in these cases, the States have denied 
petitioners the equal protection of the laws and 
that, therefore, the action of the state courts 
cannot stand…. Because of the race or color of 
these petitioners they have been denied rights of 
ownership or occupancy enjoyed as a matter of 
course by other citizens of different race or color.43 

Thereafter, though courts could no longer enforce 
reversions or order evictions of non-Whites who purchased 
or occupied a home in violation of RRCs, private parties 
could still use the courts to seek other remedies based in 
contract, such as injunctions and damages. 

4. Ming v. Horgan

In 1958, Oliver Ming, an African American man who 
had been honorably discharged from the United States 
Army after his service in World War II, was unable to 
buy a home in North Highlands in Sacramento County.44 
Ming sued the developer, who had used federal housing 
funds to build the home, and the real estate brokers, for 
excluding him as a buyer because of his race. The trial court 
in Ming v. Horgan found that, as a result of FHA and VA 
loan underwriting guidelines, as well as the actions of the 
real estate developers and brokers, “Negroes have been and 
are turned away from original sales of most tract homes 
in the area despite an increase in the percentage of Negro 
population in the last few years and an increase in their rate 
of income as compared with members of the white race.”45 

By this time, Nathaniel Colley was well known as 
Sacramento’s first African American attorney in private 
practice and had become a local, state, and national 
champion in high-profile cases for fair housing, school 
desegregation, and equal access to public accommodations 
on behalf of the National Association for the Advancement 
of Colored People.46 As one of the attorneys who represented 
Ming during trial, in reference to the role of government 
lending programs in housing discrimination, Colley 
memorably asserted that “when one dips one’s hand into 
the Federal Treasury, a little democracy necessarily clings to 
whatever is withdrawn.”47 The court agreed, awarding Ming 
nominal damages and ordering the defendants to end their 
discriminatory practices.48 

5. State and National Fair Housing Legislation 

In 1959, the California Legislature passed the Unruh Civil 
Rights Act,49 which prohibits discrimination on grounds of 
“race, color, religion, ancestry, or national origin” by “all 
business establishments of every kind whatsoever.” In two 
cases in 1962, the California Supreme Court held that the 
Unruh Civil Rights Act was valid and applied to real estate 
transactions50 and to real estate brokers, notwithstanding 
a request by an owner retaining a broker’s services for 
the broker to engage in discriminatory practices.51 The 
California Legislature, in the same session, passed the 
Hawkins Act,52 which prohibited racial discrimination in 
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publicly-assisted housing accommodations. In 1961, the 
California Legislature then enacted its initial prohibitions 
against discriminatory restrictive covenants affecting real 
property interests53 and RRCs in real property deeds.54 

The Hawkins Act was superseded by the passage in 1963 
of the Rumford Fair Housing Act55 (“Rumford Act”). The 
Rumford Act provided that “the practice of discrimination 
because of race, color, religion, natural origin, or ancestry 
. . . is declared to be against public policy” and prohibited 
discrimination in the sale or rental of any private 
dwelling containing more than four units. The State Fair 
Employment Practice Commission was empowered to 
prevent violations.56 

In May 1963, just before the passage of the Rumford 
Act, the Mulkeys, an African American couple, were unable 
to rent an apartment in Santa Ana in Orange County, 
California. They asserted the landlord, Reitman, refused 
to rent to them because they were African American. The 
Mulkeys sued Reitman to challenge his refusal. During that 
time, the controversial initiative campaign of Proposition 
14, which was overwhelmingly supported by developers, 
real estate trade associations, and others, was approved by 
California voters in 1964, repealing the Rumford Act and 
amending the California Constitution to provide that 

neither the State nor any subdivision or agency 
thereof shall deny, limit or abridge, directly or 
indirectly, the right of any person, who is willing 
or desires to sell, lease or rent any part or all of his 
real property, to decline to sell, lease or rent such 
property to such person or persons as he, in his 
absolute discretion, chooses.57

In 1966, more than 18 months after the passage of 
Proposition 14, the Mulkeys prevailed when the California 
Supreme Court held that Proposition 14 was a denial of 
equal protection of the laws as guaranteed by the Fourteenth 
Amendment to the United States Constitution. The court 
commented in its opinion that Proposition 14 was enacted 
“with the clear intent to overturn state laws that bore on 
the right of private sellers and lessors to discriminate, and 
to forestall future state action that might circumscribe this 
right.”58 The United States Supreme Court affirmed in 
1967.59 

Even after these decisions, it was not until other states 
began to pass fair housing laws, and the passage two years 
later of the federal Fair Housing Act of 1968,60 that RRCs 
and racially discriminatory practices in the sale, purchase, 
and financing of real estate were finally prohibited.61 

E. Ongoing Effects of Racially Restrictive 
Covenants 

1. Are Racially Restrictive Covenants Still Harmful?

Since RRCs are no longer legally effective or enforceable, 
some may say that the resources to remove or redact RRCs 
from the public record could be better used to advance 
other goals, and not all agree that RRCs should be redacted 
and removed rather than preserved as a reminder of past 
discriminatory practices. Discussions about the regulation 
of the movement of people of color and racial territoriality62 
lead to discussions about the continuing impacts of past 
legal and social structures that perpetuate past systemic 
oppression.63 Where some homebuyers have been shocked 
by the existence of RRCs and have immediately demanded 
redaction under current law,64 other potential homebuyers 
have decided to purchase elsewhere. Other homeowners 
may learn much later, after their acquisition, that their 
property still has the recorded RRCs in the chain of title. 
Whether to take action to remove or redact RRCs from 
a home in California is currently a matter of personal 
preference and individual actions; one owner may choose 
to do so, and another owner in the same neighborhood and 
subject to the same RRCs may not. 

2. Marin County 

The County of Marin, California has recently taken 
steps to educate its residents, homeowners, and prospective 
homeowners about Marin County’s own legacy of RRCs. At 
the height of World War II shipbuilding in Marin City, and 
during a time when much of the San Francisco Bay Area was 
racially segregated,65 the Marinship Corporation established 
a community that was racially integrated by virtue of the 
employment and housing of industrial workers who came 
from throughout the United States to meet the wartime 
labor shortage. However, the same racially exclusionary 
practices that caused neighborhoods to become segregated, 
including the use of RRCs, the effects of FHA and VA 
lending programs, the increase in exclusive homeowners 
associations, and other practices, resulted in the segregation 
of areas that had previously been integrated.66 

In an effort to acknowledge past history and to connect 
the narratives of past segregation, Marin County has 
recently launched its Restrictive Covenant Project.67 The 
program facilitates identification by homeowners of RRCs, 
submission of RRCs to its Community Development 
Agency for review, and recording of Restrictive Covenant 
Modifications (“RCMs”). Other components of the 
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program include mapping the locations of past RRCs as 
well as an online gallery for the display of shared stories, 
photos, and videos of the lived experiences of past and 
present residents, illustrating and discussing the impact of 
RRCs on their lives.68 

III. THE CALIFORNIA LEGISLATURE STEPS UP 
TO THE PLATE

Beginning in 1999, the California Legislature has 
attempted to enact solutions to amend CC&Rs to remove 
RRCs from the public record. Past proposals have considered 
and determined who should identify the existence of RRCs; 
methods to accomplish partial removal on a limited basis; 
who is responsible for specified disclosures and documents; 
and whether those processes are mandatory or permissive. 
Those measures have enabled homeowners to learn about 
the existence of RRCs in the CC&Rs or prior deeds to 
their homes and have helped them record the applicable 
documents evidencing their request for the identified RRCs 
to be removed from the public record. Recently enacted 
provisions build upon those past efforts and are intended 
to accelerate the removal of RRCs. 

A. Early Innings Score Some Successes

1. A Good Beginning.

When Senator John Burton introduced Senate Bill (SB) 
114869 in 1999, he specified as the basis for the measure a 
homeowner who discovered a provision in their common 
interest development (“CID”) governing documents, which 
prohibited residency by anyone other than someone of the 
“White Caucasian Race” with the exception of servants. 
When requested by the homeowner to amend the document 
to remove the RRC, the homeowners association refused, 
and the homeowner filed a fair housing complaint with 
the U.S. Department of Housing and Urban Development 
(“HUD”). In response, the homeowners association 
eventually amended its declaration to remove the RRCs. 
Using this example, Senator Burton asserted that, “at 
a minimum, these discriminatory declarations have an 
adverse impact on minorities who wish to move into 
certain neighborhoods” and in some cases, were used for the 
purpose of explicit and purposeful discrimination. Senator 
Burton’s measure to require homeowners associations for 
CIDs to remove RRCs from their governing documents was 
initially heard in the Senate Judiciary Committee, chaired 
by a young Adam Schiff. SB 1148 rocketed through policy 
and fiscal committees, and to the Senate and Assembly 
Floors, without receiving any “no” votes.

With the passage of SB 1148, beginning in 2001, 
California prohibited RRCs in the governing documents 
of CIDs, including those that denied or restricted access to 
the development on the basis of sex, color, race, religion, 
ancestry, national origin, familial status, marital status, or 
disability. To accomplish the goals of the measure, CIDs 
were required to amend CC&Rs to eliminate the prohibited 
restrictions. The remedy of injunctive relief was included 
for enforcement, and the measure also required that when 
certain real estate professionals (including title insurance 
companies, real estate salespersons, and homeowners 
associations), provided copies of prior restrictions they 
must include a cover page or stamp containing a notice 
that, if the document contained an unlawful RRC, any 
such restriction violated state and federal fair housing laws 
and was void, and a record owner could request that the 
county recorder remove the restrictive covenant language 
pursuant to section 12956.1(c) of the Government Code.70 
The measure also made it a misdemeanor for a person, 
other than a county recorder, who is exempt given their 
ministerial role, to record a document for the express 
purposes of adding a RRC.

Pursuant to SB 1148, any owner of a property subject 
to RRCs could require the county recorder to remove a 
“blatant” RRC in a recorded document affecting that 
property. That raised concerns among county recorders 
because it required county recorders to first identify, and 
then alter, an already-recorded document. Attempting 
clarification to address the county recorders’ concerns, 
Senator Burton submitted a letter to the Secretary of the 
Senate at the time of the passage of SB 1148 stating that 
it was “not the Legislature’s intent that a county recorder 
be required to alter . . . any records on deposit in his or 
her office.”71

2. Resolving Unintended Consequences

In the second year of the 1999-2000 legislative session, 
Assembly Bill (AB) 149372 was enacted to address Senator 
Burton’s concerns about the role of county recorders in 
modifying RRCs. This clean-up measure created a new 
procedure which tasked a record owner with applying in 
writing to the California Department of Fair Employment 
and Housing (“DFEH”) for a determination of whether 
a restrictive covenant was a RRC in violation of the fair 
housing laws and was therefore void. The measure required 
DFEH to make that determination within ninety days of 
the record owner’s application, and if determined to be 
void, the DFEH would authorize that record owner to 
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modify the existing RRC to strike out the void RRC and 
to record the modified document. 

3. Further Revisions

In an effort to streamline the modification of RRCs, AB 
192673 enacted a procedure by which a homeowner could 
identify and record a Racially or Otherwise Unlawfully 
Restrictive Covenant Modification (“RCM”) on a form 
provided by DFEH and permitted, but did not require, 
county recorders to record a RCM without a determination 
from DFEH.74 This measure also modified the provisions 
required in the stamp or cover sheet when recorded 
covenants were given by specified providers. 

Further revisions followed in 2005, when AB 39475 
permitted a record owner to record a RCM without having 
to file an application with DFEH and without having to 
pay any recording fees. AB 394 required county recorders 
to provide the form of RCM and to submit the RCM, after 
completion by the record owner, together with a copy of the 
original document containing the RRC, to county counsel 
for a determination of whether the subject document 
contained an unlawful restriction based on race, color, 
religion, sex, sexual orientation, familial status, marital 
status, disability, national origin, source of income, or 
ancestry. County counsel was to then review and return the 
documents, with its determination, to the county recorder. 
The county recorder was then required to record the RCM, 
if the determination was that the document contained an 
unlawful covenant, or was prohibited from recording if it 
did not contain an unlawful covenant. 

In a departure from prior measures, a provision was 
added that the RCM “shall be indexed in the same manner 
as the original document being modified. It shall contain 
a recording reference to the original document in the 
form of a book and page or instrument number, and date 
of the recording.”76 Prior measures had required only a 
reference to the property address and description of the 
property of the person requesting the RCM, rather than all 
properties affected by the RRC that was blanket in nature. 
By including this provision, the RCM could have the effect 
of being indexed for all properties affected by the RRC, in 
the case of blanket subdivision restrictions, rather than just 
the property of the record owner recording the RCM.77

B. Striking Out Twice

1. 2008: AB 2204 (De La Torre)

In 2008, Assembly Member Hector De La Torre (D–Los 
Angeles) introduced AB 2204, stating “the present system 
is underutilized and public awareness on the issue is low. 
The passiveness of current law allows restrictive covenants 
to remain in the title documents. Ignoring the problem 
does not mean that the problem does not exist. Therefore, 
this legislation will take a major step toward resolving the 
issue.”78 As introduced, AB 2204 would have required title 
insurance companies to strike any unlawful restriction from 
a deed or document before the property was transferred. 
The proposal was strongly opposed by trade associations 
representing title insurers and escrow officers employed 
by title insurers, who wrote and testified that the measure 
would harm consumers by causing transaction closing 
delays, and that title insurers and escrow officers were 
not lawyers who could reasonably be tasked with reading 
and interpreting CC&Rs to determine the existence of 
unlawful restrictions.79 County recorders opposed the 
measure on the basis that it would “create an enormous 
workload” and that it failed to consider the “potential near 
shut-down of county recorder offices”80 if enacted. Despite 
significant amendments, the measure was held in the Senate 
Appropriations Committee and did not pass.

2. 2009: AB 985 (De La Torre)

With the failure of AB 2204 at the end of the 2007-2008 
legislative session, Assembly Member De La Torre 
introduced AB 985 at the beginning of the 2009-2010 
legislative session. As introduced, the measure again would 
have required that a title insurance company identify and 
strike any unlawful restrictions before the recording of a 
deed or other transfer document. Not surprisingly, the 
measure was again opposed by the same trade associations 
who in the prior year had advocated against AB 2204. 
The proposal was amended seven times between June and 
September 2009; upon its arrival on his desk, Governor 
Schwarzenegger vetoed the bill. 

IV. SWINGING FOR THE FENCES IN 2021—
AB 1466

1. At Bat—AB 1466, as Introduced

As introduced on February 19, 2021, AB 1466 (McCarty)81 
would have required title companies, in a pending real 
estate transaction, to identify whether certain real estate 
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documents provided to a consumer during that transaction 
contained RRCs. If the title company identified a RRC, 
the title company would be required to submit a RCM to 
facilitate redaction of the RRC. The initial proposal would 
have required title companies to both identify documents 
that might contain RRCs and to review those documents 
to determine if they actually contained RRCs, processes far 
beyond the usual and customary scope for title searching 
and examination. The review process alone, contemplated 
to take place during the real estate transaction, would likely 
have added weeks of delay and significant costs to nearly 
every real estate transaction. Trade associations representing 
title companies and escrow companies opposed the 
measure, commenting that “the point of sale, transaction-
by-transaction method proposed by this bill will only add 
to the cost and time of the escrow process, which many 
buyers already believe takes too long.”82

2. Hits and Misses—Amendments to AB 1466 

Ongoing discussions between the office of the bill’s 
author Assembly Member Kevin McCarty and stakeholders, 
including the California Escrow Association, California 
Land Title Association, County Recorders Association of 
California, and the California Association of Realtors,® 
resulted in significant amendments to the proposal. As 
substantially amended July 12, 2021,83 AB 1466 would 
have created a task force under the California Department 
of Housing and Community Development (“HCD”), in 
partnership with the University of California, to prepare 
and submit RCMs to remove RRCs. Additionally, this 
amendment proposed an additional recording fee of 
$2 to specified documents for a period of five years, to 
be remitted by county recorders to a new Unlawfully 
Restrictive Covenant Redaction Trust Fund (“Trust Fund”), 
after deduction by county recorders of expenses incurred by 
them.84 The Trust Fund would have provided funding for 
the formation and administration of the task force, which 
would be comprised of public interest lawyers, law schools, 
county recorders, real estate industry representatives, 
software engineers, nonprofit organizations, and activist 
groups who have experience with RRCs. The task force 
would work with HCD, the University of California, and 
specific universities to conduct research about RRCs, to 
create a centralized database and map of RRCs in California, 
and to expedite the redaction of RRCs.85 The amendments 
would have required county counsel review and response 
within “a reasonable period of time, not more than three 
months, unless extraordinary circumstances apply”86 from 
the date the RCM recording request was made, and would 
have required a postcard notification to be sent by the 

county recorder to the requester to inform them of the 
outcome. Those amendments would also have allowed a 
person acquiring an interest, but not yet a record owner, 
to submit a RCM request.87 

3. Full Count—Further Amendments to AB 1466

AB 1466 was further amended in late August 2021,88 
as part of its passage out of the Senate Committee on 
Appropriations, and again in the last week of the 2021 
legislative session during which the California Legislature 
could act. Those amendments, in print on September 3, 
2021,89 reverted many of the prior amendments, and among 
other things, eliminated the task force, the database and 
mapping concepts, and the Trust Fund. The amendments 
also added a definition for the term “redaction”; added 
county recorders to those obligated to notify record owners 
and prospective purchasers of the existence of RRCs if the 
county recorder has actual knowledge that a document it is 
delivering directly to that party contains a RRC; required 
each county recorder to establish a restrictive covenant 
program to remove RRCs; and specified details for the 
additional $2 fee county recorders may charge to offset 
their costs in performing the specified duties.90

4. Sliding into Home—Enactment of AB 1466

AB 1466 was signed by Governor Newsom on September 
28, 2021.91 The measure includes a delayed implementation 
date of July 1, 2022, to allow for the development of 
procedures which require: (a) a county recorder, title 
company, escrow company, real estate broker, or real estate 
agent with actual knowledge of a “possibly unlawfully 
restrictive covenant” to notify a record title holder or a 
person acquiring an ownership interest of the existence of 
the covenant, and the ability to have it removed through 
the RCM process; (b) the title company or escrow company 
involved in a transaction, if requested, to assist in the 
preparation of a RCM; and (c) each county recorder to 
prepare a publicly available implementation plan that 
describes the methods by which that county recorder will 
identify and redact RRCs, track and maintain RRCs that 
have been identified, retain and index those records, and 
include implementation timelines.92 

V. HITTING FOR THE CYCLE—CALIFORNIA, 
CONGRESS, AND THE REST OF US

In California and much of the United States, and more 
than seventy years after Shelley, the impact of RRCs 
in residential property records can still be felt. Some 
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state legislatures have previously enacted statutes for the 
redaction of RRCs, some states have attempted changes but 
have not yet succeeded, and others are either considering or 
have recently enacted processes for the redaction of RRCs. 
California could, in coming years, act to further refine AB 
1466. On a nationwide scale, there are nascent efforts in 
Congress, and RRCs in deeds have been recently taken up 
by the national Uniform Law Commission. Individuals, 
organizations, and community groups are engaged in 
discussions about RRCs, and other matters related to fair 
and equitable housing reforms.

A. California Could Act Further

California could consider further changes to those enacted 
in 2021, making clarifying changes, if needed. And if during 
implementation it is anticipated that additional statutory 
guidance or revisions are needed, the Legislature could 
address any unintended consequences and could change 
the delayed implementation date, among other things. 
Some specifics that the stakeholders and the California 
Legislature may wish to consider include whether the new, 
statutory definition of the term “redaction” requires further 
refinement; to resolve procedural questions, if any, about 
what it means for a title company or escrow company 
to “assist” with the RCM process; and whether the term 
“possible unlawfully restrictive covenant” is an adequate 
standard that is reasonably and uniformly understood. 

Other matters for consideration include whether AB 
1466 is sufficient to interpret the statute; if the ability of 
any person or entity to request a RCM without being an 
owner of record is a reasonable expansion of the RCM 
procedure or should be qualified or limited to exclude any 
“other person”; if the language of the measure regarding 
actual knowledge of a document containing a RRC, as a 
trigger for a mandatory duty by a specified party, should 
include a definition of actual knowledge for the purposes of 
the statute; whether county recorders alone have sufficient 
resources to identify and redact RRCs on the large scale 
contemplated by the previously proposed but rejected task 
force model; and if the fifty-eight different county recorders 
in California are able to develop and maintain redaction 
procedures that are consistent, predictable, effective, 
efficient, and easily implemented and understood by county 
recorders and other stakeholders, including members of 
the public.

Evaluation of whether further changes are needed will 
also be informed by the experiences of members of the 
public, by information from stakeholder implementation 

working groups, by a “best practices meeting to share 
concepts on implementation of this section no later than 
December 31, 2022, with all California county recorder 
offices” to be then-convened by the County Recorders 
Association of California, and annually thereafter until 
December 31, 2027, and by the results of later status 
reports to the California Legislature, required pursuant to 
the new measure, from the County Recorders Association 
of California. Those reports, describing the progress of each 
county’s restrictive covenant program, are due by January 
1, 2023, and January 1, 2025.

B. Congress Could Act

The Mapping Discrimination Act, SB S. 2549,93 was 
introduced in Congress on July 29, 2021, with the goals of 
providing grants and resources to educational institutions 

to support: (1) efforts by educational institutions 
to conduct primary analysis and digitization of 
historic housing discrimination patterns between 
1850 and 1988; (2) efforts by local governments 
to digitize property deeds and other historic 
records relating to housing discrimination; and 
(3) the creation of a national, publicly available 
database of local records of housing discrimination 
patterns between 1850 and 1988.94

The passage of a federal measure such as the Mapping 
Discrimination Act could result in the availability of 
additional funds, technology, and other resources that could 
facilitate review and redaction processes in California. 

C. Uniform Laws Commission

The Uniform Laws Commission (“ULC”) has recently 
established a new drafting committee, the Restrictive 
Covenants in Deeds Committee,95 tasked with preparing 
a new, uniform act or model state legislation to facilitate 
the release or expungement of RRCs in deeds. The role of 
the ULC is to facilitate collaborative, non-partisan study 
and discussion about issues where a uniform legislative 
structure could provide research, drafting, and practical 
guidance to states considering a broad variety of issues. 
The involvement of the ULC in RRCs is likely to provide 
additional information, drafting assistance, and resources 
for states that are considering enacting future legislation or 
revising or refining existing statutes.
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D. The Rest of Us

In acknowledging the history of RRCs, it is relevant and 
important to seek input from those who have been harmed 
about additional ways that efforts to mitigate and resolve 
past harms would be meaningful. Outside the legislative 
arena, individuals and organizations are also engaged in 
this work. In Sacramento, members of one neighborhood 
talked about RRCs at a recent, outdoor social gathering 
and resolved to work together on modifications to RRCs 
in their subdivision. In Southern California, social media 
efforts have resulted in a loose affiliation of real estate 
salespersons engaging with one another in discussions, 
presentations, and changes in practices via Facebook96 
and LinkedIn. Community land trusts, shared-equity 
ownership, philanthropic efforts, and other structural 
changes are also being considered as additional opportunities 
to advance racial, social, and economic equity in the 
homeownership space.

VI. CONCLUSION

Racially restrictive covenants in real property records 
remain a painful reminder of the historic exclusions of 
non-Whites from homeownership, from society, and from 
the opportunity to thrive. Throughout California and the 
nation, conversations are taking place about what other 
methods can be used to address RRCs and their effects, 
and how those implicate the need for changes yet to come. 
Proposals enacted this year, as well as some previously 
enacted,97 are intended (among other objectives) to address 
past injustices to people of color and to study the impacts 
of the structural and societal problems that have resulted 
from practices and programs that gave rights and privileges 
to Whites, rights that were withheld from non-Whites 
and signified a zero-sum game where success for Whites 
was dependent upon the suppression of opportunities 
for non-Whites.98 California appears to have taken some 
early steps in the right direction to acknowledge past and 
present systemic discrimination, segregation, and exclusion, 
and to engage in actions to bring about necessary changes. 
California should continue rounding the bases with its 
efforts for equitable, just, meaningful, and sustainable 
results. 
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 Maria Antonieta Sager, a partner with 
Boxer & Gerson, is fluent in Spanish 
and conversational in Italian. She is 
also the Immediate Past Chair of the 
California Workers’ Compensation 
Section Executive Committee; a frequent 
speaker on the Spanish radio program of 
“Informacion es Poder” (“Information is 
Power”) on KIQI AM1010 where she 
discusses workers’ compensation law; and 
serves as a pro tem judge at the Oakland 
Workers’ Compensation Appeals Board.

I was compelled to write this article after reading 
that only 2% of equity law partners at large law firms 
are women of color in the June 22, 2020 American 
Bar Association (ABA) Journal article titled Majority of 
Minority Female Lawyers Consider Leaving Law; ABA Study 
Explains Why. My hope is my personal and positive story 
will help increase this number 

I often tell students I mentor from Centro Legal de la 
Raza’s Youth Law Academy where I serve on their Advisory 
Committee in Oakland, California I know how lucky I am 
to be where I am today. I am a multi-ethnic female lawyer, 
as my father is Italian and my mother Salvadoran. I am 
also someone who overcame immigrating to the United 
States at age four, poverty, and being raised primarily by 
a single mother who did not know how to read, write, or 
speak English. I share these vulnerabilities to help students 
see that if I could beat the odds, so can they. 

I am also an equity law partner at one of the largest and 
most respected applicant workers’ compensation law firms 
in Oakland, California, Boxer & Gerson LLP, where I 
have represented injured workers for nearly twenty years. 

So how did I end up where I am today given where I 
started out? I believe it has to do with a little bit of luck, 
a lot of hard work, and most importantly, joining a law 
firm that treats you exactly as Boxer & Gerson treated 
me since day one. That is, respect me, assign engaged and 
meaningful mentors, and create a culture that recognizes 
my contributions. If more law firms treated their associates 
and partners as my firm treated me, that 2% number 
would undoubtedly increase as the above study discusses. 

My story began eighteen years ago, soon after becoming 
a lawyer, in January 2003 when I responded to Boxer 
& Gerson’s ad looking for a Spanish-speaking workers’ 
compensation lawyer. This resulted in an interview shortly 
thereafter. I was interviewed by four of the firm’s senior 
partners—founding partners Stewart Boxer, Senator 
Barbara Boxer’s husband, and Michael Gerson as well as 
Julius Young and John Harrigan. During the interview, 
I remember answering each of their thoughtful and 
respectful questions. A level of respect I receive to this 
very day. All these years later I can’t get out of my head 
Stewart’s comment at the end of the interview that I had 
his vote. 

Shortly after this interview, the firm offered me an 
associate lawyer position, which I accepted. One of the 
best decisions of my life right after deciding to become 
a lawyer, due to my father’s sound advice, and marrying 
my husband Larry. 

Julius Young and John Harrigan were assigned as my 
mentors. Each had different styles, helping shape me into 
the applicant workers’ compensation lawyer I am today. 
Each made me feel supported from the very beginning. 

I met with Julius on a weekly basis, without fail, where 
we went over my list of questions in an organized and 
systematic fashion. It was clear we were both determined 

One Woman’s Perspective on Increasing the Percentage of 
Women of Color Equity Law Partners*
Maria Antonieta Sager, Esq.
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to do all needed to help me master the nuances of the 
practice of workers’ compensation. We met weekly for 
around two years. 

After this initial time, Julius was always there to answer 
whatever questions arose, as was John. Whenever I entered 
their offices with a question, each gave me their undivided 
attention. They took their time to answer every inquiry, 
however simple, never embarrassing or berating me for 
asking the same one more than once. 

Their respectfulness towards me was essential to my 
survival at the firm as after all, I was a young lawyer, new 
and insecure, trying her best not to fail. I remember those 
associate years fondly, knowing Julius, John, and the other 
partners had my back and wanted me to succeed at their 
firm as much as I did. 

During my eight years as an associate, I did exactly what 
I tell students whom I mentor to do. My word was all I 
had, so I followed through with all I said I would do. I 
was genuinely as nice as possible to all who I interacted 
with, inside and outside of the law firm, as I knew I was 
building my reputation with every single action I took. I 
also discovered early on I was a more effective advocate 
for my clients if I got along with opposing counsel as 
much as possible. I avoided unnecessary gossip, instead 
focusing on representing my clients as best I could. This 
was not only my ethical obligation, but over the years 
would result in a book of business I enjoy to this very day. 
I also became a California Certified Legal Specialist in 
Workers’ Compensation, as this was important to the firm 
and a good thing for my career. During those years I never 
ruminated about when I would make partner, instead 
trusting the firm and knowing that if I was supposed to 
be a partner, it would happen when the timing was right. 

Sometime during my eighth year as an associate, my 
mentor John and founding partner Michael asked me 
to lunch. During our lunch, it became clear I was being 
considered for partnership at their firm. I still remember 
Mike’s comments as we ate that it was important for our 
firm to give back to our community. Something I heard 
him say often. As I write this article, I see so clearly each 
and every decision I made related to the firm was based 
on this advice. Shortly after this lunch I was offered a 
partnership position, which I proudly accepted.

The ABA article referenced above found one reason 
why minority female lawyers left law firms was because 
they worked for firms that failed to create cultures 
that recognized their contributions. This was never my 

experience at Boxer & Gerson. To the contrary, my 
contributions were regularly recognized by the partners 
which in turn made me feel truly valued. 

In particular, the partners created a culture of recognizing 
my contributions by doing the following: attended Centro 
Legal de la Raza’s yearly dinners where I served on their 
Board of Directors; cheered me on from the audience 
at the Latino Symposium for the Latino Caucus of the 
California Applicants’ Attorneys Association I helped 
organize; attended the ceremony where I was named 
an attorney consultant to the San Francisco Mexican 
Consulate; and congratulated me when I became the 
Workers’ Compensation Section Representative of the 
California Lawyers Association Board of Representatives. 
They also often sent public heartfelt e-mails acknowledging 
my contributions, two found below. 

The first e-mail was sent to the entire law firm 
congratulating me on becoming the Chair of the California 
Workers’ Compensation Section Executive Committee, 
one of the most rewarding professional experiences due 
to the incredible members I served alongside. 

“Maria, you really set the standard for involvement 
in the comp community and public interest 
community! I hope you know how we all admire 
your efforts.” Julius Young, 7/10/18

The second e-mail was sent to the partners about my 
involvement in the annual Oakland Mayor’s Toy Drive. 

Maria - “First, not for the first time nor the last 
I suspect, thank you for your hard work on this 
over the years. Thank you for your incredible 
organizational skills and follow through. For 
your inspirational leadership as your colleagues 
on the Toy Drive never wanted to let you down. 
Most of all, thank you on behalf of the thousands 
of Oakland kids who you and your colleagues 
brought joy to. Finally, thank you for the honor 
and respect you brought to the firm for your 
devotion to this project.” John Harrigan, 11/4/19

Imagine how I felt after reading each. I’m not sure I 
would have lasted at the firm as happy as I’ve been for all 
these years had my partners stood in silence after each of 
my contributions instead of recognizing me as they did. 

Looking back on it all, it dawns on me I never expected 
the partners at my firm to make any of the above happen. 
Even as an associate and new partner I intuitively knew I 
had to do the lion’s share of cultivating these relationships 



30      California Real Property Journal

and although I did, it was still a true collaboration with 
the partners. I knocked on doors, they opened in large 
part due to the firm’s reputation, and when I returned to 
the office, the partners provided the necessary recognition. 

The above is all it takes. I debated publishing this 
article, as I worried my advice was too simple, but then 
realized that what Boxer & Gerson did with me is really 
all it takes. If law firms want to help increase this 2% 
figure, do exactly as my partners have done. Respect your 

lawyers, assign engaged mentors, and create a culture of 
recognizing contributions. I know how lucky I am to be 
among this 2% figure, especially given my beginnings, and 
will forever be grateful to the firm for creating a culture 
resulting in the best professional experience a person 
could ask for. 

* This article was first published in the  ABA Journal  online on 
September 10, 2020.

THE NEW ETHICS COMMITTEE 
OF THE CALIFORNIA 
LAWYERS ASSOCIATION
The California Lawyers Association has 
created a new Ethics Committee to help 
ensure CLA members stay up-to-date with 
their ethical obligations. This new advisory 
group will create educational content, 
comment on proposed rule changes, write 
advisory opinions on emerging ethical 
issues, and issue ethics alerts and reminders 
to CLA members.
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“[I]t is not the unintended consequences of 
individual choices and of otherwise well-meaning 
law or regulation but of unhidden public policy 
that explicitly segregated every metropolitan area in 
the United States.”

   – Richard Rothstein, The Color of Law

Homeownership is the largest financial asset class that 
most American families possess.2 Despite this fact, significant 
racial inequality in wealth continues to exist and is the largest 
between White and Black households. In 2019, Black-White 
wealth inequality stood at an average of $164,000, with 
White households having an average net worth of $188,200 
and Black families have an average net worth of just $24,100.3 
Given that home equity is the largest asset American families 
possess,4 homeownership serves as a significant proportion of 
the contemporary racial wealth gap. However, federal housing 
policies throughout American history have segregated Black 
Americans disproportionately, subsidizing homeownership 
for White families, while preventing Black families from 
amassing wealth to the same degree. In this article, we 
examine the ways that historic and contemporary housing 
policies have contributed to the large racial wealth gap, and 
outline what can be done to right some of these wrongs. 

PART 1: HISTORICAL ORIGINS OF REDLINING 
AND THE INSTITUTIONALIZATION OF RACISM 
IN THE MORTGAGE MARKET

While land ownership following the Civil War was 
technically permitted for Black Americans, states erected 
barriers to land ownership, confiscated property, and created 
sharecropping systems that intentionally hampered wealth 
accumulation.5 The Thirteenth Amendment, abolishing 
slavery that endured for hundreds of years in the United 

40 Acres and a Mule. Broken Promises, Black Wealth 
Inequality, Persistence of Housing Segregation and 
Exclusion, and How to Right (Some of ) THese Wrongs1

Chinyere Agbai, Branden Butler, and Paula Pearlman
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States, did not take steps to ensure formerly enslaved people 
had the legal ability to own land in the post-Civil War 
America. The Civil Rights Act of 18666 marked the first 
time the United States government enacted a specific civil 
rights law, one which enabled newly freed slaves to own land. 
The legislation granted all citizens the “full and equal benefit 
of all laws and proceedings for the security of person and 
property.” The following provision, however, was deleted 
from the final version of the Civil Rights Act of 1866: “There 
shall be no discrimination in civil rights or immunities 
among the inhabitants of any State or Territory of the United 
States on account of race, color, or previous condition of 
servitude.”7 Despite the Civil Rights Act of 1866, or even its 
successor more than 100 years later, the Fair Housing Act 
of 1968,8 racial discrimination against Black Americans has 
dramatically impacted the opportunity to build generational 
and household wealth.

Federal policy has been instrumental in the creation and 
exacerbation of racial inequality in homeownership, and 
therefore in the creation and building of wealth. During the 
Great Depression, the federal government began to play a 
more active role in the private market for housing in an effort 
to rescue the real estate market from ruin. However, in the 
process, federal agencies also standardized and popularized 
the use of racial discrimination in the process of determining 
creditworthiness and property value. These New Deal and 
post-World War 1 era race-conscious procedures would alter 
the racial and spatial landscape of American neighborhoods 
while precluding Black Americans from building wealth 
through home equity to the same extent as whites for decades 
to come.

In an attempt to rescue lenders and borrowers from the large 
number of home foreclosures during the Great Depression, 
the Roosevelt Administration created the Homeowners Loan 
Corporation (HOLC) in 1933. By purchasing delinquent 
mortgages from banks and refinancing them with long-
term, low-interest loans, the creation of the HOLC gave the 
federal government a more active role in the private market 
for housing.

Though the HOLC provided access to homeownership on 
more favorable terms, it also institutionalized considerations 
of race and racism in the mortgage lending process. To 
mitigate the increased risk that the federal government 
was taking on by becoming invested in the private housing 
market, the HOLC, in collaboration with local realtors and 
lending institutions, began ranking neighborhoods based 
on perceived lending risk in “Residential Security Maps.” 
These maps ranked neighborhoods from most desirable and 

valuable (A or green) to in decline and least valuable (D or 
red). Considerations of race were included explicitly in this 
ranking system. Newly-constructed neighborhoods primarily 
populated with White, middle-class, Christian residents (due 
to racial and religious covenants) were often given an A rating. 
Conversely, neighborhoods with older, deteriorating homes 
or those populated by non-Whites were assigned a D rating, 
or redlined. Working-class neighborhoods with European 
immigrants were often assigned C or D. However, the vast 
majority of neighborhoods with even a few Black residents 
were redlined, regardless of the physical condition of homes.

HOLC’s Residential Security Maps were not the first time 
that race and notions of creditworthiness and home value 
were linked in this way. This practice had been in operation 
in real estate since the 1920’s. However, the HOLC’s practice 
of redlining standardized and expanded the use of this kind 
of racial calculus on a large scale. For instance, throughout 
the 1930s and 1940s, lending institutions created their own 
procedures that were heavily influenced by the HOLC’s 
Residential Security Maps to determine the kinds of 
neighborhoods where they would finance mortgages.9 For 
example, appraisals were conducted by real estate agents who 
were bound by national ethics codes to maintain segregated 
neighborhoods.10 By modeling their procedures after the 
HOLC’s practice of redlining, banks further institutionalized 
racial discrimination into the mortgage market.11

The most far-reaching effects of the use of racial 
considerations in determinations of creditworthiness 
manifested in the adoption of the discriminatory housing 
practices by the Federal Housing Administration (FHA). 
Established in the 1937 National Housing Act, the FHA 
drastically reduced the amount buyers were required to 
put down when purchasing a house by guaranteeing loans 
made by private lending institutions. As a result of the FHA 
loan program, homebuyers were required to put 10 percent 
down on a home, rather than the 33 percent minimum 
that was required before the program. In determining 
which mortgages to back, the FHA produced its own racist 
procedures. The FHA articulated its racial considerations in 
the 1938 Underwriting Manual, which standardized property 
evaluation procedures throughout the United States.12 The 
manual prohibited realtors, and therefore lenders and 
builders, from introducing “incompatible” groups into White 
neighborhoods in an effort to “retain stability” and maintain 
property values.13 The FHA also endorsed racially-restrictive 
housing covenants, which prohibited white homeowners 
from selling their properties to non-White buyers. In creating 
nationwide property evaluation standards that made distance 
from Blacks integral to creditworthiness and high property 
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values, the FHA further institutionalized race and racism in 
the real estate market. 

One important implication of the FHA inextricably linking 
race, creditworthiness, and property value was the way that 
these standards were later applied in the implementation of 
the 1944 GI Bill. The 1944 GI Bill provided a host of benefits 
to returning soldiers, including U.S. Treasury-backed home 
loans under the Home Loan Guaranty (HLG).14 The HLG 
program permitted veterans to purchase a home without a 
down payment and committed the federal government to 
paying for the first year of interest on the mortgage at interest 
rates of up to 4 percent.15 By June of 1956, the Veterans 
Administration (VA), the government entity guaranteeing 
loans under the HLG program, had guaranteed more than 
4.5 million home loans, totaling $19.6 billion.16 By providing 
home loans on these favorable terms, the HLG program gave 
many returning soldiers a boost into the middle class. The 
HLG program helped 42 percent of WWII veterans become 
homeowners by 1956, while just 34 percent of non-veterans 
of comparable ages owned homes.17

Despite its role in boosting many veterans into the 
middle class through homeownership, the implementation 
of the HLG program was riddled with racial inequality as a 
result of FHA appraisal standards, including redlining, and 
segregation with racially restrictive covenants. Following the 
appraisal standards first set forth by the FHA in the 1938 
Underwriting Manual and upheld in subsequent editions, 
the Veterans Administration consistently insured suburban 
homes in homogeneously White communities, while 
denying urban and/or Black applicants seeking to purchase 
in White neighborhoods.18 This set of federal evaluation 
procedures incentivized banks, which would only make 
home loans with FHA or VA approval, to lend to White 
borrowers seeking to purchase homes in homogeneously 
White suburban developments, because older housing stock 
and neighborhoods with even a small number of non-White 
residents were perceived to be transitioning to lower value.19 

As a result of racial discrimination in mortgage lending, 
only 0.1 percent of the nearly 70,000 VA loans granted 
by 1950 went to non-White applicants in the New York 
and northeastern New Jersey metropolitan area.20 Further 
underscoring the severity of the ingrained racial bias in these 
Federal programs was that the FHA and VA were collectively 
insuring half of all new mortgages nationwide.21 Moreover, 
with a system in place to provide pre-approved loans for 
unbuilt, planned housing developments, the FHA and VA 
subsidized massive housing construction. Banks funded the 
planned housing development projects because of the loan 

guarantees, which included racially restrictive covenants, 
including for Black veterans, as well as occupational 
segregation covenants, i.e. Blacks were not allowed to obtain 
skilled construction jobs.22 Though the FHA removed 
explicitly discriminatory language from its underwriting 
manual by 1950, the FHA and the VA continued to support 
practices that worked to exclude the vast majority of Black 
individuals from homeownership throughout the 1960s.23

PART 2: HOUSING DISCRIMINATION AND THE 
WEALTH GAP

As described above, the twentieth century saw racist 
policies permeate throughout society, including local and 
federal government restrictions concerning where White and 
Black Americans could live. The repercussions of these racist 
policies persist today.24 

Racial Disparities in Wealth Accumulation and Equity

Black wealth is impacted by de facto and de jure racial 
housing discrimination, restrictive covenants, and the 
disparate impact of private and public housing policies 
due to the history of discrimination and segregation in the 
United States. As a result, Black families have far less wealth 
accumulation and home equity than White families. Black 
Americans were historically shut out of the housing market 
in a materially gainful way in the United States, resulting 
in devastating wealth inequality for Black America. This 
impact is generational for many Black Americans. Gaps in 
wealth between Black and White households “reveal the 
effects of accumulated inequality and discrimination, as well 
as differences in power and opportunity that can be traced 
back to this nation’s inception.”25

Present Conditions

The median price of a Southern California home—or price 
at the midpoint of all sales—hit $688,500 in September 2021, 
up 24% in a year, according to DQ News/CoreLogic.26 By 
comparison, annual price gains averaged 9.5% over the past 
nine years.27 As housing prices across California continue to 
rise and the housing market expands, communities of color 
continue to be excluded from homeownership—a crucial 
wealth building vehicle for families in the U.S.28 Lack of Black 
household wealth and generational wealth further unlocks 
the present-day impact of housing discrimination.29 On 
average, White individuals receive much larger inheritances 
on average than Black families.30 Inheritances and other 
intergenerational transfers “account for more of the racial 
wealth gap than any other demographic and socioeconomic 
indicators.31 Research finds that homeownership and housing 
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wealth transfer from parents to children, as children are more 
likely to receive financial support and obtain information 
about the homebuying process.32 With limited family 
support, young Black adults have a lower chance of obtaining 
homeownership at an early age, which is strongly correlated 
with future wealth.33

Black-White inequality in homeownership rates can be 
traced back to the impact of housing discrimination, which has 
robbed Black Americans of wealth for generations. The share 
of Black households that own their own home has remained 
virtually unchanged between 1968 (41.1 percent) and today 
(41.2 percent). Over the same period, homeownership for 
White households increased 5.2 percentage points to 71.1 
percent.34 Black families are still denied mortgages at a higher 
rate than White families; in 2017, the gap between Black and 
White homeownership rates was the highest it had been in 50 
years. In addition, lack of affordable housing stock makes it 
difficult for Black Americans to purchase homes because they 
have less income, wealth, and access to capital for a down 
payment.35 Lack of investment in Black neighborhoods also 
included a lack of investment in schools. Current research 
demonstrates that obtaining a college education does not 
eliminate or substantially reduce racial or ethnic wealth 
gaps.36 Despite this fact, investment in education and schools 
has a significant impact in other areas of social development 
and Black Americans are disproportionately affected since 
school funding is directly tied to the property tax base in 
each neighborhood.37 In 2019, the median purchase price 
for Black homebuyers was $225,000.38 That is $40,000 
lower than for White homebuyers. With limited supply and 
tighter credit, many Black Americans have missed out on 
the opportunity to enter homeownership and build wealth. 

When Black families do attain homeownership, they 
experience uneven results, higher costs, and less wealth 
accumulation. Multiple studies have found the devaluation 
of Black-owned homes also plays a role in limiting wealth-
building opportunities.39 In 2017 alone, according to 
Brookings’ November 2018 study The Devaluation of Assets 
in Black Neighborhoods, that amounted to $156 billion in 
lost equity for homeowners in Black neighborhoods, which 
would have financed “more than 4.4 million Black-owned 
businesses.”40 Furthermore, when Black Americans purchase a 
home similar in all respects to other homes in the surrounding 
area, many fall victims to discriminatory appraisals that 
devalue the homes, ultimately resulting in requiring higher 
down payments, higher monthly payments, and less wealth 
upon purchase, thereby further negating generational and 
household wealth for Black people. Discriminatory appraisals 

have come to the attention of a recent New York Times 
report, as well as numerous cases throughout the country.41

Renting for Life

According to 2019 Census data, 58% of Black American 
households are renting, while less than 31% of White 
households are renting.42 Studies show that Black renters pay 
more for housing than White renters for units with similar 
characteristics in similar neighborhoods.43 The inability of 
Black Americans to move to home ownership from renting 
is a lasting reminder of the enduring legacy of housing 
discrimination in California and the United States. Finally, 
the impact of housing discrimination in the United States can 
be seen by reviewing the high numbers of Black Americans 
who are homeless in California. Overall, California has a 
relatively small Black population compared to other states. 
While non-Hispanic Black residents comprise more than 
10% of highly populated places like New York and Texas, 
they make up only about 5.5% of Californians, a proportion 
comparable to the Black populations of Kansas or Wisconsin. 

But of the more than 150,000 Californians who 
experience homelessness on any given night, nearly 30% 
are Black people.44 Several Bay Area regions, including San 
Francisco and Marin County, have some of the highest 
rates of Black homelessness in the country. In 2017, Black 
people represented only 9% of the general population in 
Los Angeles County, yet disproportionately comprised 40% 
of the population experiencing homelessness.45 The history 
of discrimination in housing against Black Americans is 
long and continues to this day. It lives on today through 
intentional acts, and unintentional acts, resulting in the 
fact that Black Americans have far less generational and 
household wealth. With the extremely high prices of homes 
where generational and household wealth is necessary to 
enter the market, as is currently the case in large parts of 
California, many Black people are shut out. The current 
reality is Black people are renters more than homeowners 
and disproportionally homeless, part of the enduring legacy 
of housing discrimination in the United States. 

PART 3: WHAT NOW? NEXT STEPS TO RECTIFY 
HOUSING INEQUITIES

Policy interventions to overcome the historical, systemic, 
and embedded obstacles to close Black homeownership and 
wealth gaps must be significant and far reaching to undo and 
repair the government policies that created and perpetuated 
these systems. Any successful strategy must address systemic 
racial barriers and biases, and directly confront the unequal and 
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unfair higher costs Black households pay for homeownership. 
The solutions must offer deeper structural reforms given the 
loss of generational wealth due to historic public policies, not 
individual efforts. 46 Specifically, any worthy policy solution 
must deal with the long-standing fact that “the dramatic and 
persistent racial wealth gap is reinforced by the twin effects of 
impaired access to fair lending and lower levels of inherited 
wealth.”47

Anti-discrimination fair housing laws, fair credit lending 
and reporting laws, community reinvestment programs, 
and evidence-based research all support efforts to increase 
wealth accumulation. Building on these essential programs, 
advocates, including the Urban Institute, and all district 
banks in the Federal Reserve System, have proposed policies 
to dismantle structural racism, which will accelerate wealth 
accumulation and equity for households of color that are 
critical to increasing homeownership and reducing wealth 
disparities.48

Promote Policies That Accelerate Wealth Accumulation and 
Equity for Households of Color

Reparations

Reparations have been, and remain, a significant tool for 
wealth accumulation. As federal, state, and local governments 
created a system that deprived Blacks of wealth accumulation, 
and used the legal system to perpetuate this wrongdoing, the 
government should be involved in redressing this injustice. 
Reparations are grounded in “acknowledgement, redress, 
and closure for a grievous injustice.”49 Acknowledgment 
includes a “recognition and admission of the wrong by the 
perpetrators or beneficiaries of the injustice.”50 In addition 
to acknowledgment, a successful reparations system will 
require that the culpable party engage in a two-step process 
of both a formal apology and a commitment to compensate 
the victims.51 

Reparations are now seriously being considered at both the 
state level, with Assembly Bill 3121, and at the federal level 
with House Resolution 40, which will establish a commission 
to study and consider a national apology and proposal for 
reparations. 52 California Assembly Bill 3121, signed into 
law in September 2020, established a task force to study 
and develop reparation proposals for African Americans. 
Following public hearings on the institution of slavery and 
its lingering negative effects on African Americans, the task 
force will recommend appropriate remedies of compensation, 
rehabilitation, and restitution for African Americans, with a 
special consideration for descendants of persons enslaved in 

the United States. Recommendations will also include an 
education and outreach plan, as mandated in the law.

Taxation Reform 

Income from wealth, such as inheritances, is taxed at a 
much lower rate when compared to traditional earnings. 
Well-designed inheritance taxes, reforms to capital income 
taxation, and even taxes on wealth directly could address 
historic wealth inequality.53 Increasing the inheritance or 
estate tax could enhance equality of opportunity, especially 
if revenues were invested in programs that give low-income 
children a better chance at economic success. Current 
tax policies benefit homeowners with a mortgage interest 
deduction, an entitlement that allows them to deduct interest 
paid on home mortgages valued at $1 million or less from 
their taxes. Other homeowner subsidies are real estate and 
property tax exclusions, yet the majority of non-White 
families are excluded from homeowner subsidies.54 

The Burden of Student Loan Debt

Cancelling student debt would help borrowers of color 
to access credit. Homeownership and higher education are 
two of the most primary asset-building experiences. Higher 
education has higher tuition, fewer public subsidies, and larger 
student loans, making it harder to convert higher education 
into economic success.55 Many Black families do not have 
access to wealth, and borrow more to go to college, which 
in turn prevents them from being able to obtain financing to 
purchase a home because of higher debt-to-income ratios.56 
According to the Brookings Institute, “anti-Black policies 
across multiple sectors have diminished wealth-building 
opportunities that accelerate economic and social mobility. 
To ignore wealth disparities in the search for solutions to the 
student debt crisis is to turn a blind eye to the systemic racism 
that created the crisis itself.”57 An innovative plan to address 
student debt that Abbott, a health technology company, 
implemented was a Freedom 2 Save Plan, contributing a 
five percent (5%) “match” of an employee’s annual salary 
to a 401(k) retirement plan if employees contributed 
at least two percent (2%) of their salary towards student 
loans, without any 401(k) contribution of their own. While 
private industry has begun recognizing the crushing weight 
of student loan debt, a state or national solution would likely 
bring far broader relief for Black families looking to enter the 
housing market.

Direct Financial Assistance 

Most wealth development proposals include down payment 
assistance and education about homeownership. These are 
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important proposals, yet remain insufficient to restore lost 
intergenerational wealth. One innovative proposal that 
may have a larger effect at reducing the wealth gap is to 
provide financial assistance to reduce the loan to value (LTV) 
ratios, which would increase equity in a home at the time 
of purchase. This is especially relevant as Black homeowners 
take out higher value mortgages on properties of all values 
as compared to their White counterparts.58 Models using 
the Home Mortgage Disclosure Act data show providing 
Black homeowners with funding to reach a 10% down 
payment threshold (on par with White households) increases 
home equity at the time of purchase, thereby immediately 
increasing wealth.59 Studies highlight how “developing 
forgivable down payment assistance grants or tax credit 
programs that significantly reduce loan amounts and lower 
LTV ratios at origination would mean more home equity for 
new homeowners up front.”60

Research shows risk-based pricing, limited availability 
of down payment assistance, higher insurance costs, and 
property tax burdens are all calculable factors further 
burdening Black homeownership.61 In addition, high-LTV-
ratio scenarios result in families taking out larger mortgages 
on properties that are less valuable and may not appreciate 
as rapidly. Low appraisals in Black communities lead to 
higher LTV ratios and higher risk-adjusted interest rates, 
thus making Black families more vulnerable during a market 
disruption, natural disaster, or economic downturn.62

Another creative solution is the use of appraisal waivers and 
automated valuation methods for properties that have been 
historically devalued or are in census tracts with depressed 
values. These tools, if developed properly, help address 
appraisal gaps that many low-cost markets experience, 
which in turn makes access to mortgage credit a challenge. 
Notwithstanding the potential value of these alternatives, any 
technological advances in the appraisal and home valuation 
system must continue to remove human bias and inputs that 
undervalue Black communities.63

Expand Access to Community Development Financial 
Institutions, and Other Resources for Home Loans

Community Development Financial Institutions (CDFIs) 
are banks, credit unions, and other local financial institutions, 
including venture capital funds that support small businesses 
and affordable housing, which also provide other financial 
services to distressed urban and rural communities that 
mainstream banks do not serve. The loans CDFIs deliver 
support efforts such as opening local businesses and 
financing for affordable housing, among other efforts—all 
which support the broader community. CDFIs are critical 

to helping Black Americans purchase homes.64 They play an 
important role in entrepreneurship for women and minority-
owned businesses, which are critical in building long-term 
wealth.65 The Biden administration is proposing increased 
funding to CDFIs, as is Governor Newsom. The California 
Legislature has pending legislation, Senate Bill 625, to further 
fund and expand CDFIs.66

California has further attempted to increase access to 
Black families to own a home through the California 
Housing Finance Agency (CalHFA), which emphasizes a 
Black homeownership initiative by providing preferred loan 
offices and promotes building Black wealth through first 
mortgage incentive programs and down payment assistance.67 
Representative Maxine Waters of California, Chairwoman of 
the House Committee on Financial Services, is introducing 
a legislative housing package, which includes down payment 
and other financial assistance to first-time homebuyers.68 

Akin to CDFIs, Black-owned banks have long played an 
important role in providing mortgage and banking services 
to Black customers. City First Broadway in Los Angeles, 
however, is now one of only two Black-owned banks 
remaining in California and its assets cannot begin to cover 
the demand for mortgages to Black homeowners.69 Focusing 
on helping establish Black-owned banks in historically Black 
communities will help ensure access to mortgages for Black 
families. 

FinTech and Venture Capital

An emerging innovation in financing Black homeownership 
and wealth generation is through venture capital and financial 
technology (FinTech) companies. The National Community 
Reinvestment Coalition (NCRC) and its Innovation Council 
for Financial Inclusion are consumer advocates and financial 
service companies sharing an interest in a fair lending 
regulatory framework through partnering with FinTech 
firms to innovate financial instruments to increase Black 
homeownership and wealth acquisition through innovative 
financial tools. 70 Financial services and FinTech companies 
are reaching new consumers that traditional banks cannot 
service or have historically not served by providing new 
loan instruments and credit to people with limited credit 
histories.71 One of the primary means of addressing historic 
problems such as redlining and creditworthiness through 
FinTech firms is using alternative credit data such as rental 
payment history and cash-flow based underwriting instead 
of FICO scores. 72

In addition, strengthening the Consumer Financial 
Protection Bureau, along with enforcing housing 
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discrimination statutes, to oversee financial institutions 
and combating predatory lending and exploitative financial 
service practices would further eliminate systemic racial 
inequality in mortgage markets.73

Eliminate Single Family Zoning Requirements and Proxies

Numerous policies—ranging from single family zoning, 
height restrictions, minimum parking spaces, garage 
requirements, and minimum lot sizes per residence preserve 
neighborhood characteristics that retain the spatial segregation 
effects of historical redlining and discrimination.74 Changing 
these requirements will increase housing accessibility and 
supply and will work towards eliminating poverty due to the 
high cost of housing.75 The federal government is proposing 
changes to encourage the removal of these policies in the 
Build Back Better initiative.76 

California has already enacted several such policies, 
including Senate Bill 9, which allows up to four units of 
housing on a single-family lot, and Senate Bill 10, which 
permits local governments to zone any parcel of land, 
including a single-family lot, to accommodate a building of 
10 units or less.77 

Since 2016, California has encouraged building Accessory 
Dwelling Units (ADUs), and new legislation is eliminating 
local opposition.78 While ADUs are more affordable 
than traditional single-family homes, they will not solve 
homeownership access issues because they are often used 
for rental housing. Moreover, too few ADUs are being 
built to meet demand.79 However, ADUs are increasingly 
viewed as a means to increase small-scale, multi-unit housing 
stock, known as the “missing middle.”80 ADUs can be built 
anywhere, including next to single-family zoned areas, having 
the effect of changing the composition of a neighborhood 
without a zoning change. “Missing middle housing” refers to 
small-scale, multiunit housing such as duplexes, fourplexes, 
bungalow courts, courtyard apartments, townhomes, 
multiplexes, and mansion apartments that are designed to 
be seamlessly integrated into residential neighborhoods.81 
This is a promising zoning change that has yet to be fully 
explored. 

Governor Newsom’s Comeback California Plan includes 
a $10.3 billion affordable housing package, with funding to 
further ADUs and to spur affordable housing development.82 
The federal government recently announced funding 
initiatives to increase affordable housing, build Black wealth, 
and reduce barriers to affordable housing production.83 A 
potential use of these allocated state funds, in conjunction 
with expected federal funding, is to enhance CalHome, a 

program providing grants to public agencies and nonprofit 
developers, to enable low and very low-income households 
to become or remain homeowners, develop affordable small 
to midsize homes with buy-in and stay-in opportunities, and 
build and rehabilitate homes for low and middle income 
homebuyers.84

Affirmatively Furthering Fair Housing

Robust enforcement of federal and state fair housing laws is 
essential to eliminating structural segregation and increasing 
dispersed, affordable, and multi-family housing. The 
negative residual effects of segregation are well-documented 
on health, education, and wealth disparities.85 But research 
demonstrates investments in schooling, safety, and housing 
quality raise the eventual adult socioeconomic outcome of 
children, hence improvements in intergenerational wealth.86 

California recently expanded its commitment to 
eliminating the historical effects of segregation through a 
broadening of its obligations under the Fair Housing Act’s 
Affirmatively Furthering Fair Housing (AFFH) obligations 
through the Department of Housing and Community 
Development (HCD).87 State law requires cities and 
counties to develop plans to meet the housing needs in 
their communities as part of their general plan, which is 
their general comprehensive plan for growth covering seven 
elements: land use, transportation, conservation, noise, open 
space, safety, and housing.88 This is a huge local undertaking 
requiring public input, assessments of local needs, and a 
vision for the future.89 As part of this new undertaking, the 
approval of all elements related to housing must now include 
equity considerations and was codified in law. 

In 2018, the California State Legislature passed Assembly 
Bill (AB) 686 to expand upon the fair housing requirements 
and protections outlined in the Fair Employment and 
Housing Act (FEHA). All state and local public agencies 
must explicitly address, combat, and relieve disparities 
resulting from past patterns of segregation to foster more 
inclusive communities, including in all housing elements due 
for revision on or after January 1, 2021. 

AB 686 was specifically passed after the federal government 
rolled back the AFFH requirements in a Department 
of Housing and Community Development’s (HUD) 
Affirmatively Furthering Fair Housing Rule, which has 
since been subject to a January 26, 2021 Executive Order 
to reexamine and revise as necessary.90 California affirmed 
through AB 686 to protect and expand AFFH requirements, 
regardless of future federal actions.91 AB 686 proactively 
applies the obligation to affirmatively further fair housing 
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to all public agencies in California. Public agencies must 
now examine existing and future policies, plans, programs, 
rules, practices, and related activities and make proactive 
changes to promote more inclusive communities.92 
Additionally, Government Code section 65008 prohibits 
discrimination against affordable housing based on financing 
or occupancy by low-and moderate-income households.93 
Lastly, HCD’s enforcement authority was extended to ensure 
compliance with these housing goals through administrative 
orders, hearings, and ultimately referral to the Office of the 
Attorney General for violations of these provisions.94 

CONCLUSION

As a society, it is our shared goal to promote common values 
of equality of human dignity and equality of opportunity. 
By standardizing the use of race in determinations of 
creditworthiness and property value, interfering with property 
ownership, instituting racially restricted covenants, restricting 
employment and professional opportunities, the federal 
government institutionalized racial discrimination in the 
mortgage market. The effects of this historic discrimination, 
which subsidized homes for White families and neglected to 
do the same for Black families for decades, have continued 
into the present day and remain a constraint on the ability 
of Black families to build wealth through home equity. By 
examining our history, our values, and our actions, we can 
reckon with the effects of these policies and implement long 
overdue change. Reparations to redress systemic racism, tax 
reform to rectify historic tax privilege, reengineering the 
mortgage industry and financing rules, ensuring access to 
down payments and fair credit and appraisals, and zealous 
enforcement of anti-discrimination statutes in housing, 
credit, and finance are essential to ensure access to Black 
wealth acquisition. 

As Representative John Lewis said atop the Edmund 
Pettus Bridge in Selma, Alabama, on March 1, 2020, 
commemorating Bloody Sunday, March 7, 1965, “Get in 
good trouble, necessary trouble, and help redeem the soul 
of America.” 
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On September 1, 2020, Governor Gavin Newsom signed 
Assembly Bill (AB) 979, the so-called board diversity 
mandate, into law.1 This first-of-its-kind legislation in the 
United States mandates that public corporations based in 
California have one to three directors from underrepresented 
communities by 2023. The precise number depends on the 
board’s size.2 The law sought to remedy historical injustices, 
change pervasive biases, and combat stereotypes that have 
caused most corporate boards to be overwhelmingly White 
and male. AB 979 was proposed amidst social movements, a 
series of shareholder lawsuits, and calls from the investment 
community for increased diversity on corporate boards. The 
law is an important tool to make boardrooms look more 
like the communities they serve. While it is subject to legal 
challenge, it represents one of many efforts that will affect 
how companies choose their directors for years to come. 

Companies are on notice and may need to reevaluate or 
begin their efforts to increase diversity to comply.

I. HISTORICAL AND LEGISLATIVE CONTEXT 
FOR AB 979

A. Historical Discrimination and Reasons for Lack 
of Minorities at the Board Level

1. Origins of California Corporations, Board-
Managed Companies, and Underrepresentation 
on Public Company Boards Throughout the 20th 
Century

The concept of the corporation and it being managed by 
a board of directors grew out of English common law, early 
colonial law, and state incorporation acts of the early 1800s, 
beginning with the New York Incorporation Act of 1811.3 
California’s State Constitution of 1849, which formed the 
basis of the modern-day Corporations Code, discussed the 
election of directors and their management of corporate 
affairs.4 The law did not explicitly bar women and certain 
underrepresented groups from company boards, but social 
norms of the time tended to ensure that these groups were 
not present. Corporations were managed by White, male 
directors for the benefit of White, male shareholders. Women 
and people of color need not apply.

However, explicit legal barriers existed as well. For example, 
California’s initial State Constitution contained language 
against Chinese-Americans: “No corporation now existing or 
hereafter formed under the laws of this State, shall, after the 
adoption of this Constitution, employ directly or indirectly, 
in any capacity, any Chinese or Mongolian.”5 Racial, ethnic, 
and gender relations of the 19th century were painfully 
different from today—men barred women from voting, 
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Table for Different Voices and Increased Scrutiny of 
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slaveowners treated Black people as chattel, Californians 
targeted Asian-Americans and Latino-Americans with 
xenophobic laws,6 and state and non-state actors continued 
to engage in genocide against Native Americans.7 

This sad state of affairs largely continued long after the 
Civil War and well into the 20th century. While women 
and people of color became increasingly present members of 
the business community, including becoming shareholders 
in companies, they continued to be shut out of major 
portions of economic life—including at the highest levels 
of corporations. In the early 20th century, women began 
being nominated to boards. Clara Abbott, married to 
Wallace Abbott —owner of Abbott Laboratories—was the 
first woman who served as a corporate director in America.8 
She served on the board of Abbott Laboratories from 1900 
to 1908 and from 1911 to 1924 before the company was 
publicly listed.9 

It was not until much later, in 1964, amid the civil rights 
movement, that two Black men —Samuel R. Pierce, Jr. and 
Asa T. Spaulding—became the first reported black directors 
of major company boards when they joined the boards of US 
Industries and W.T. Grant Company, respectively.10 A decade 
later, there had been underwhelming growth with only 
eighteen Black directors on major company boards.11 Asian 
and Latino Americans were also largely shut out of corporate 
director positions. But still, the following decades resulted in 
additional progress such that hundreds of underrepresented 
groups and women served as directors of public boards.

By 2019, American public company boards had increased 
diversity. 10% of Russell 3000 directors in 2019 were people 
of color.12 The number of women in board positions surpassed 
20% for the first time.13 However, because the United States 
is over 40% non-White and 50% female, public company 
boards did not (and still do not) reflect America’s population.

2. Persistent Bias, Stereotypes, and Negative Network 
Effects Contribute to Low Minority Board Positions

Researchers have investigated the causes for the lack of 
people of color in leadership positions (such as director 
positions) and related attitudes. Studies indicate that 
explicit and implicit biases, negative stereotypes, and board 
recruitment from insular social circles from which board 
positions arise may be a part of the problem. 

For example, Asian-Americans and Black people may 
receive fewer board appointments due to baseless stereotypes. 
One study designed vignettes describing an Asian or White 
leader (Tung-Sheng Wong vs. John Davis) who worked in 

engineering or sales.14 Participants read about the leader 
and then rated him on different dimensions of leadership.15 
Asians were rated as lower on leadership overall, particularly 
in sales and lacking in prototypical leadership attributes.16 

Likewise, studies have found that individuals develop 
beliefs about behaviors and characteristics of leaders—being 
White is considered a characteristic of the prototypical 
business leader, which may lead to biased evaluations of 
minority leaders, particularly African-Americans who are 
unfairly and inaccurately stereotyped as being lazy and 
incompetent.17 These stereotypical characteristics of a leader 
explain why research shows that White leaders are perceived 
as more effective and successful than Black leaders18 and why 
African-Americans are perceived as lacking the knowledge 
and skills necessary for high-level positions.19 

Further studies have shown that boards heavily rely on 
social networks in identifying board candidates. Over 50% of 
Black directors were known to a fellow board member prior 
to being appointed (as compared to 35% of White directors) 
and Black directors were more likely to have been recruited 
by an executive search firm.20 On the other hand, White 
directors were more likely to be current or former executives 
of the company, suggesting that the internal pipeline to 
the board is dominated by White executives.21 Thus, long-
standing racial and gender inequities are perpetuated by 
network-based recruiting because of America’s history, social 
segregation, and the fact that corporate America has been 
dominated by White men. 

These studies lend credence to the view that despite strides 
in race relations, negative stereotypes and network effects 
stemming from insular social circles contribute to the lack 
of people of color on public company boards. Proponents of 
legislative action seek to remedy the historical discrimination 
inflicted against people of color and to correct bias and 
negative stereotypes that persist in America, including in 
large businesses.

B. AB 979’s Precursor and Legislative Context

1. SB 826—the Gender Diversity Mandate

Recognizing the absence of women proportional to 
population in the boardroom, California sought to increase 
the number of women on California company’s boards. In 
addition, the #MeToo movement raised awareness of sexual 
harassment and assault in the entertainment industry and 
beyond, which helped highlight potential reasons why 
women were absent from the boardroom. On September 
30, 2018, California Governor Jerry Brown signed into law 
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Senate Bill Number 826 (SB 826)—the precursor to AB 979. 
SB 826 requires publicly traded companies with principal 
executive offices in California to have a minimum number 
of female directors.22 The California Legislature found that 
increasing female board representation would boost the 
California economy, improve opportunities for women in the 
workplace, and protect California shareholder value.23 The 
law recognized that if affirmative measures were not taken 
to increase the number of female directors, it would take as 
long as fifty years to achieve gender parity among directors.24

SB 826 adds sections 301.3 and 2115.5 to the California 
Corporations Code and requires a “publicly held domestic 
or foreign corporation” whose principal executive offices are 
located in California to have a minimum number of at least 
one to three female directors depending on the size of the 
board by the end of 2021.25 For companies with six or more 
directors, there must be at least three female directors; for 
companies with five directors, there must be at least two 
female directors; and for companies with four or fewer 
directors, at least one female director.26 SB 826 permits a 
company to amend its bylaws to increase the total number 
of directors to accommodate the female director or directors, 
so that no male director needs to be replaced.27 

The law authorizes the Secretary of State of California to 
impose fines for violations of (i) $100,000 for a first violation 
and (ii) $300,000 for a second or subsequent violation.28 The 
Secretary of State is also required to publish a report with 
compliance information, including the number of California 
public companies that have at least one female director, the 
number of companies that were in compliance during the 
calendar year, and the number of California public companies 
that have moved their headquarters outside of California.29

The constitutionality of SB 826 is still being challenged in 
two lawsuits. The first case, Meland v. Padilla in federal court, 
involves a shareholder’s claim that the law’s requirement 
violated his right to vote for a board member of his choice 
and thus violates the Fourteenth Amendment. 30 The trial 
court initially dismissed the case but the Ninth Circuit Court 
of Appeals recently reversed the decision.31 The Ninth Circuit 
determined that the plaintiffs had standing to sue because 
they were the ones at the corporation responsible for electing 
members to the board of directors and SB 826 pressured 
them to make a choice—elect a woman to the board or face 
the threat of penalties for the company.32 After remand to 
the trial court, plaintiffs filed for a preliminary injunction 
to prevent the Secretary of State from enforcing the law—
briefing was ongoing as of the writing of this article. 

The second case, Crest v. Padilla in Los Angeles Superior 
Court was set for trial in 2021.33 That case involves a claim 
by taxpayers that the law’s female directors requirement 
constitutes an unconstitutional quota. The parties have filed 
cross-motions for summary judgment such that the trial will 
likely not go forward until 2022.

SB 826 has not yet been ruled unconstitutional, and 
there is no injunction preventing it from being enforced by 
the California Secretary of State. Accordingly, the State of 
California will likely be able to enforce the law’s minimum 
female directors requirement at the end of 2021.

2. Legislative Context—Post-George Floyd

On July 15, 2021, Assemblymembers Chris Holden and 
Cristina Garcia, with Assemblymember Eloise Gomez Reyes, 
introduced Assembly Bill 979 in the California Legislature.34 
This introduction was less than two months after race had 
become a focal point of the national conversation after 
former Minneapolis police officer Derek Chauvin murdered 
George Floyd. Following Floyd’s murder, intense protest 
throughout the United States, including California, carried 
on throughout May and June. As a result of these events, 
the California Legislature proposed and passed various 
laws regarding policing reform,35 education reform,36 and 
corporation reform as a way to address historical and present-
day prejudices that have exacerbated inequality between 
racial and ethnic groups. 

The bills’ authors and other Assembly members 
emphasized the various benefits of the bills to California and 
its companies. Assemblymember Chris Holden emphasized, 
“Corporations have money, power, and influence…. If we are 
going to address racial injustice and inequity in our society, 
it’s imperative that corporate boards reflect the diversity of 
our State. One great benefit of this action – corporations 
with ethnically diverse boards have shown to outperform 
those that lack diversity.”37 Assemblymember Cristina 
Garcia noted that the Legislature had urged corporations 
to diversify top positions but could no longer wait, stating 
that “[b]y ensuring diversity on their boards, we know the 
corporations are more likely to both create opportunities for 
people of color and give them the support to thrive within 
that corporation.”38 Assemblymember David Chiu, the Chair 
of the Asian Pacific Islander Legislative Caucus, stated that 
the measure “recognizes that including the perspectives 
of underrepresented groups in leadership roles will result 
in more innovation, improved productivity, and better 
economic outcomes.”39



48      California Real Property Journal

3.  Increased Shareholder Interest

In the late 2010s and the beginning of this decade, 
institutional investors have showed strong support for 
increasing diversity at the board level. Several of the largest 
asset managers and pension fund managers wrote letters 
and statements indicating they would closely scrutinize 
company approaches to board diversity and would work 
with companies to make racial and gender diversity part 
of their formal considerations for board members.40 These 
investors cited studies that found that increased board 
diversity was associated with stronger corporate governance 
as well as stronger financial performance.41 Additionally, 
proxy advisory firms and investors have developed formal 
policies in evaluating firms based on the approach to board 
diversity and nomination criteria.42 In short, in the lead-up 
to the passage of AB 979, many sophisticated and active 
investors began exerting pressure on companies to diversify 
their boards.

4.  Wave of Shareholder Suits Targeting Homogenous 
Boards

At the same time, shareholder derivative lawsuits regarding 
diversity increased. Between July and September, nearly a 
dozen lawsuits were filed in federal court claiming that 
company directors breached their fiduciary duty and 
committed securities violations because the companies did 
not have diverse boards of directors.43 While each suit has 
its nuances, the underlying premise of these cases was that 
companies were falling short of their commitment to diversity 
in spite of their public commitments to the contrary. Plaintiffs 
used photographs of individual board members, alleging that 
boards were entirely (or nearly entirely) composed of White 
persons, that the company’s leadership was aware that it 
had a diversity problem, and that it failed to do anything 
about it—despite public statements claiming to address the 
diversity issues. 

The shareholders claimed that directors breached their 
fiduciary duty of loyalty when they failed to live up to the 
company’s public statements on diversity and then covered 
up alleged discrimination at the board and executive level; 
the failures and subsequent cover-ups resulted in financial 
and reputational damage to the company. Shareholders also 
alleged public statements regarding company commitment 
to diversity in proxy statements were false and in violation 
of section 14(a) of the Securities Exchange Act of 1934. 
Therefore, the directors and officers were liable under a 
securities violation theory. Finally, the lawsuits included 
unjust enrichment claims—asserting that money that should 

have been appropriated toward addressing a corporation’s 
diversity initiatives and resolving pay inequities instead went 
to bonuses and dividends that benefitted the directors. 

Recently, a number of courts have dismissed these cases on 
the grounds of “demand futility”—i.e., the shareholders were 
required to make a demand on the company’s board prior 
to bringing suit in the name of the corporation, but failed 
to do so.44 Nonetheless, the underlying theory may still be 
presented to boards and be the source of future litigation if 
and when companies fail to live up to their word when it 
comes to diversity and inclusion.

***

Amid social movements, increased shareholder interest, and 
a rise in board diversity lawsuits, the California Legislature 
expanded the mandate for companies to diversify their 
boards with AB 979.

II. CALIFORNIA’S SENATE BILL 979 AND 
ITS AFTERMATH

A. The Law 

1. Legislative Findings—California Boards Do Not 
Reflect Diverse State and Diverse Boards Could 
Improve Company Performance 

On September 30, 2020, Governor Gavin Newsom signed 
AB 979 into law. In signing the law, Governor Newsom 
stated that “the law is necessary to promote diversity in 
corporate boardrooms as part of a broader effort to improve 
racial equity” and that “[w]hen we talk about racial justice, 
we talk about empowerment, we talk about power, we need 
to talk about seats at the table.”45

In passing the law, the California Legislature made a number 
of findings46 regarding the lack of racial and ethnic diversity 
on California company boards as well as the broader lack of 
racial and ethnic diversity in technology company executive 
positions. The Legislature highlighted the growing number 
of jobs in the technology industry that pay higher wages 
and are more resilient than traditional jobs. In addition, the 
Legislature noted that the technology industry is an engine for 
growth and social mobility. Nonetheless, data from the Equal 
Employment Commission reflects that “the high tech sector 
employed a larger share of Whites (63.5% to 68.5%), Asian 
Americans (5.8 percent to 14 percent), and a smaller share of 
African Americans (14.4 percent to 7.4 percent), Hispanics 
(13.9 percent to 8 percent) in comparison to the general US 
population”; only 1 percent of Silicon Valley executives and 
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managers are African American; and Asians were less likely 
to be promoted to executive positions despite making up a 
significant portion of the Silicon Valley workforce.47 

Not only is the C-suite predominantly White, the 
boardroom is too, despite California’s changing demographics. 
According to data from 2018 that the Legislature cited, 
35% of California boards are composed solely of White 
directors.48 Meanwhile, of the 662 publicly-traded companies 
headquartered in California—13% had at least one Latino 
board member, 16% had at least one Black director member, 
and 42% had at least one Asian board member.49 Likewise, 
“the percentages of Fortune 500 company board seats held 
by people identified as African American/Black, Hispanic/
Latino(a), and Asian/Pacific Islander were 8.6 percent, 
3.8 percent, and 3.7 percent, respectively.”50 The paucity 
of racially diverse boards is particularly striking given 
California’s diversity. California has become increasingly 
diverse. Currently, California’s population is 39% Hispanic, 
36% non-Hispanic White, 15% Asian or Pacific Islander, 
6% African American, fewer than 1% Native American or 
Alaska Native, and 3% multiracial or other.51

According to the Legislature, the lack of racial or ethnic 
diversity could be hindering the success of companies 
because more diverse boardrooms are associated with greater 
financial growth. The Legislature cited studies stating that 
the tech industry could generate an additional $300 billion 
to $370 billion each year if the racial or ethnic diversity in 
tech company workforces reflected that of the talent pool: 
for every 10% increase in racial and ethnic diversity on the 
senior-executive team, earnings before interest and taxes rises 
0.8%. In addition, the cited studies found that culturally 
homogenous boards pay CEOs more than a culturally diverse 
board, which means that company resources are allocated 
away from the general workforce; lastly, diverse boards further 
the goals of the Sarbanes-Oxley Act of 2002, which pushed 
for more independent boards to decrease the likelihood of 
corporate fraud.52

Based on these findings, the Legislature announced its 
intent that by December 2021, companies have at least 
one director from an underrepresented community and by 
January 2023, every publicly held corporation in California 
achieve diversity on its board of directors by having a 
minimum of directors from underrepresented communities 
on its board, based on size.53 

Justifying the constitutionality of the law (possibly in 
anticipation of a constitutional challenge to the law), the 
Legislature found “[e]xperts argue that affirmative action 
plans to increase the representation of women and minorities 

in historically unrepresented fields and occupations further 
the legislative goals of the Civil Rights Act of 1964.”54 And 
under the Civil Rights Act, Title VII permits 

the imposition of affirmative action plans to address 
past discrimination and patterns of discrimination; 
permits state actors to create affirmative action 
plans designed to increase representation of women 
and minorities in job positions in which they 
are historically underrepresented, so long as such 
plans are moderate, temporary, and designed and 
intended to attain a balanced workforce; and does 
not forbid private actors from voluntarily creating 
action plans to increase representation of women 
and minorities, so long as those plans are temporary 
and do not create an absolute bar to White or male 
employees.55 

Thus, the law was to address past discrimination and 
increase representation to obtain balance in the workforce 
without barring White persons from serving on boards.

2. Diversity Mandate Requiring One to Three Board 
Members of Underrepresented Communities

The Board Diversity Bill adds sections 301.4 and 2115.6 to 
the California Corporations Code56 to require a publicly held 
domestic or foreign corporation whose principal executive 
offices are located in California57 to have a minimum of 
one director from an “underrepresented community” no 
later than the close of calendar year 2021. Such California 
publicly held58 companies must comply with the following 
director composition requirements no later than the close of 
calendar year 2022:

• If the number of directors is nine or more, the 
company must have a minimum of three directors 
from underrepresented communities.

• If the number of directors is more than four but fewer 
than nine, the company must have a minimum of 
two directors from underrepresented communities.

• If the number of directors is four or fewer, the 
company must have a minimum of one director 
from an underrepresented community.

An individual is from an “underrepresented community” 
if such individual “self-identifies as Black, African American, 
Hispanic, Latino, Asian, Pacific Islander, Native American, 
Native Hawaiian, or Alaska Native,” or “self-identifies as gay, 
lesbian, bisexual, or transgender.”59 In addition, a “publicly 
held corporation” means a corporation with outstanding 
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shares listed on a major “United States stock exchange.”60 
While the statute does not define “major United States stock 
exchange,” the California Secretary of State has previously 
stated that a “publicly held corporation” means a corporation 
with shares listed on the New York Stock Exchange, Nasdaq, 
or American Stock Exchange, and excludes corporations 
with shares quoted or traded on over-the-counter markets. 
Publicly held companies incorporated in another state, such 
as Delaware, or any other country, are subject to the new 
requirement if their principal executive offices are located 
in California.

As with its predecessor, SB 826, under AB 979 a company is 
permitted to amend its bylaws or charter to increase the total 
number of directors to accommodate the required directors 
from underrepresented communities, so that no incumbent 
director need be replaced. And while not explicitly stated in 
the text of the law, a female director from an underrepresented 
community may “count” for purposes of both laws. In 
addition, a director from an underrepresented community 
is not required to hold office for the entire calendar year to 
satisfy the rules—it is sufficient that he or she holds a seat 
for only a portion of the calendar year applicable under the 
requirement.61

3. Reporting and Verification

AB 979 does not state how companies must report their 
board composition and the demographic information of 
their members. However, the California Secretary of State’s 
website62 states that a company “can report compliance 
with the statutory requirements [of ABA 979] through its 
annual Publicly Traded Corporate Disclosure Statement 
filed with the California Secretary of State.” Section Five of 
the CDS form asks companies to list the “[t]otal number of 
directors on the corporation’s current Board of Directors,” 
the number of female directors on the corporation’s current 
Board of Directors, and the “[n]umber of directors from 
underrepresented communities on the corporation’s current 
Board of Directors.” Section Five also asks companies to list 
whether they have moved their principal executive office into 
or out of California.

4. Consequences and Penalties

The law authorizes the California Secretary of State to 
impose fines for violations as follows: (1) $100,000 for a 
first violation and (2) $300,000 for a second or subsequent 
violation.63 Each director seat required to be filled by an 
individual from an underrepresented community that is not 
filled by an individual from an underrepresented community 

will count as a separate and independent violation.64 
Additionally, failure by a covered corporation to meet the 
reporting requirement can result in a $100,000 penalty.65 
As of March 1, 2022, the Secretary of State will be required 
to report compliance. In the report regarding compliance 
with SB 826, the Secretary of State will be required, no later 
than March 1, 2022, to include in its report information 
regarding compliance with AB 979, including the number 
of corporations subject to the rule that were in compliance 
with the requirements, and the number of publicly held 
corporations that moved their U.S. headquarters to California 
from another state or out of California into another state.66

B. Aftermath and Progress So Far—Legal Challenges 
to AB 979, Improvements in Board Diversity, 
and Board Diversity Lawsuit Dismissals

1. Potential Conflicts with Corporate and 
Constitutional Law

AB 979 has been praised as an important and much-needed 
step toward remedying past discrimination, combating 
implicit bias that may prevent people of color from obtaining 
leadership positions, and improving board performance 
through diversity that can combat groupthink. Nonetheless, 
during and after passage of AB 979, some commentators 
have opined that the law would likely be challenged because 
it could be seen as improperly interfering with shareholders’ 
rights, unlawfully discriminating against White people, and 
operating as an unconstitutional racial quota. 

Some commentators argued that companies incorporated in 
other states should not have to abide by California’s rules and 
that requiring boards to be comprised of a number of people 
based on racial lines improperly limits shareholders’ ability to 
select directors of their choice. The Internal Affairs Doctrine 
“recognizes that only one State should have the authority 
to regulate a corporation’s internal affairs—matters peculiar 
to the relationships among or between the corporation and 
its current officers, directors, and shareholders—because 
otherwise a corporation could be faced with conflicting 
demands.”67 Opponents of AB 979 say that the nomination 
and composition of a company’s board of directors fall within 
the Internal Affairs Doctrine and, therefore, come under the 
exclusive ambit of the law where the state was incorporated—
not in California where its headquarters are based.68 Besides 
the legalistic Internal Affairs Doctrine, there are practical 
fairness concerns implicated by AB 979. Some shareholders 
may desire their corporations to seek directors without any 
consideration of their racial, ethnic, or other background; 
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may have different conceptions of the value of diversity; or 
may think the Legislature’s definitions are too narrow. 

The most viable challenge to AB 979, however, is that 
it violates the Equal Protection Clause of the Fourteenth 
Amendment. Commentators have opined that the law is 
based on race and entitles companies and the Secretary of 
State to make race-based decisions. For example, the law itself 
specifies racial categories that fall within “underrepresented 
communities” and mandates that companies have a specified 
number of people from certain Legislature-defined racial 
categories. As a result of the Legislature’s mandate, companies 
will have to make race-based decisions; companies must now 
collect data regarding directors’ race and comply with the 
new law by nominating new directors if they do not already 
comply with the mandate. The Supreme Court’s most recent 
interpretations of the Equal Protection Clause (see Fisher v. 
Texas and Parents Involved in Community Schools v. Seattle)69 
coupled with conservative Justice Amy Coney Barrett 
replacing liberal Justice Ruth Bader Ginsburg indicate the 
Court may have a distaste for AB 979 based on the fact that 
it requires companies to make race-based decisions. 

2. Lawsuits

Two lawsuits have been filed to invalidate AB 979. In the 
first case, Crest v. Padilla II,70 plaintiffs have filed taxpayer 
suits under “California’s common law taxpayer standing 
doctrine and Code of Civil Procedure Section 526a, which 
grants California taxpayers the right to sue government 
officials to prevent unlawful expenditures of taxpayer funds 
and taxpayer-financed resources.”71 The plaintiffs contend 
that the state will expend hundreds of thousands of dollars 
gathering demographic information and publishing the 
report mandated by the statute.72 They further contend 
that because the law classifies people based on race and 
mandates companies have a certain number of directors of 
particular races, ethnicities, and sexual preferences it can 
only be justified by a compelling governmental interest, and 
its use of race and ethnicity must be narrowly tailored to 
serve that compelling interest.73 Arguing that the Secretary 
of State cannot produce evidence of this narrow tailoring, the 
taxpayers claim the law does not survive strict scrutiny and 
must be invalidated.

The second lawsuit, Alliance for Fair Board Recruitment 
v. Weber (2:21-cv-05644 (C.D.CA)), was recently filed in 
July 2021.74 This lawsuit was brought by a Texas-based 
organization whose president, Edward Blum, has been 
involved in a number of lawsuits challenging race-conscious 
legislation. This suit argues that under the Internal Affairs 

Doctrine, AB 979 impermissibly overrides the laws of the 
company’s state of incorporation and also argues that the 
law causes discrimination against board candidates because 
it improperly impairs shareholders’ ability to vote for a 
candidate of their choice.75 This case is still in its early stages 
and there is no trial date set.

3. Progress in Female Board Representation 

Because AB 979 was only passed one year ago, there is 
insufficient data to conclude what effect, if any, it has had 
on female representation at the board level. Nonetheless, 
reports show somewhat promising results in female board 
representation after the passage of SB 826. A 2020 report 
shows that the number of women on California corporate 
boards has increased 66.5% since 2018 after the passage of 
SB 826.76 This report contains data from 650 publicly held 
companies headquartered in California whose securities are 
traded on the New York Stock Exchange or Nasdaq. It shows 
that the total representation still remains a mere 24% and 
that 72% of California companies had slightly over one year 
to nominate additional female directors to comply with 
the law. Thus, while SB 826 appears to have increased the 
number of women on boards, there is much work to do.

C. Interplay with Exchange Regulations

AB 979 is not the only disclosure rule pertaining to racial 
and ethnic underrepresented groups to which California 
companies are subject—exchanges have joined states in 
urging companies to diversify their boards, albeit in more 
subtle ways. In August 2021, the Securities and Exchange 
Commission (SEC) signed off on new proposed Nasdaq rules 
requiring companies to disclose how diverse their boards 
are and explain when they do not have certain numbers of 
diverse persons on their boards.77

Subject to certain exceptions, rule 5606(a)78 requires 
Nasdaq-listed companies to publicly disclose statistical 
information about the self-identified gender, race, and self-
identification as LGBTQ+ of the companies’ directors in an 
aggregate fashion. This disclosure must be provided on the 
company’s website or in the company’s proxy statement or 
similar disclosure.

Rule 5605(f )79 requires each Nasdaq-listed company to 
have, or explain why it does not have, at least two diverse 
directors, including (a) at least one director who self-identifies 
as female; and (b) at least one director who self-identifies 
as an underrepresented minority, or as LGBTQ+. For 
purposes of the rule, “diverse” means an individual who self-
identifies in one or more of the following categories: female, 
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underrepresented minority, or LGBTQ+. “Underrepresented 
minority” means any person who self-identifies as Black 
or African American, Hispanic or Latinx, Asian, Native 
American or Alaska Native, Native Hawaiian or Pacific 
Islander, or two or more races or ethnicities. “Female” means 
an individual who self-identifies her gender as a woman, 
without regard to the individual’s designated sex at birth.

A Nasdaq-listed company that fails to satisfy the diversity 
requirements will be required to specify which requirements 
have not been satisfied and provide public disclosure of the 
board’s reasons for not satisfying such requirements. This 
disclosure must be provided on the company’s website or 
in the company’s proxy statement. If the company elects to 
provide the disclosure on its website, it will also be required 
to provide Nasdaq with a URL link to the information within 
fifteen calendar days of the company’s annual meeting via the 
initial listing center. Companies that both (i) fail to meet the 
board diversity expectations within the requisite timeframes 
and (ii) do not publicly disclose the company’s rationale for 
doing so would have a cure period of at least six months to 
remedy the deficiency and would be subject to delisting if 
unable to do so. As part of the new rules, Nasdaq established 
a helpful new service that is being offered for free to certain 
companies, which identifies board-ready diverse candidates.80 

Whereas AB 979 strongly pushes for increases in minority 
representation at the board level, the Nasdaq rules are more 
of a subtle nudge and primarily focused on responding to 
shareholder interest in board diversity and calls for increased 
transparency. In approving the rules, the SEC contrasted 
Nasdaq’s “comply or explain” approach with the “diversity 
mandate” approach embodied in AB 979. The rules do not 
mandate any particular board composition. Rather, companies 
need only disclose director diversity on an aggregate basis and 
explain why they do not meet Nasdaq’s proposed two diverse 
directors objective. Under the Nasdaq rules, directors are 
not required to self-identify and companies have substantial 
flexibility in crafting an explanation for not meeting Nasdaq’s 
diversity objectives.

Additionally, where the California Legislature found 
strong empirical support for the finding that diverse boards 
contribute to companies’ success, the SEC found the research 
to be a mixed bag:

Some of the results from the studies cited by the 
Exchange and commenters are consistent with 
the view that increases in board diversity cause 
increases in shareholder wealth…. Other studies 
have concluded that increases in board diversity 
may not be beneficial to investors … [and] some 

studies of some board diversity mandates have 
concluded they are not beneficial to investors.81

The SEC also identified research suggesting that the 
“comply or explain” approach has proved beneficial to 
investors. In sum, the Nasdaq rules regarding diversity at 
the board level have focused on shareholder transparency, 
and the SEC found this to be in line with the SEC’s goals. 

As soon as the Nasdaq Rules went into effect, the same 
organization suing the Secretary of State of California 
over AB 979 challenged the rule in a petition before the 
Fifth Circuit. The litigants argue that the Nasdaq rules are 
discriminatory and unconstitutional, and the proffered 
rationale for supporting the rule was mere pretext. The group 
has argued that Nasdaq “exceed[ed] its role and the authority 
granted by federal securities law” and violates constitutional 
guarantees against compelled speech and discrimination 
and claims that the rules encourage stereotypes, treating 
“all people of the same skin color or sex as being alike and 
interchangeable.”82 

III. THE FUTURE OF BOARD DIVERSITY 
REGULATION AND PRACTICAL GUIDANCE

Corporations have come a long way from the early days of 
board-led corporate governance that was composed of solely 
White men. Slowly, but surely, through social movements, 
positive legislation, and individual effort, pressure has caused 
many companies to appoint members of underrepresented 
communities to lead companies in the 21st century. AB 979 
and other laws are an extension of these changes. 

The path ahead for AB 979 and other laws and 
regulations, such as the new Nasdaq rules, will be highly 
dependent on court challenges. Litigants will continue to 
seek to prevent board diversity regulation and legislation 
from being enforced, claiming constitutional and corporate 
law concerns. Nonetheless, whether in the form of simple 
reporting requirements, less-intrusive “comply-or-explain” 
rules, full-blown mandates, or lawsuits against the board, and 
shareholder activism, the diversity of California company 
boards will be under the microscope in years to come. 
Additionally, “as California goes, so goes the nation”—other 
states have proposed similar legislation to varying degrees. 
Thus, diversity legislation and regulation in other states and 
exchanges will likely impact companies in other states as well 
in the future. 

Accordingly, companies need to take considerate, proactive 
steps when it comes to board composition. Below are a few 
takeaways that will help start this process:
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• Understand which laws and regulations apply. AB 
979 and SB 826 do not apply to all corporations—
only certain publicly held corporations that are 
headquartered in California. Likewise, Nasdaq is the 
only exchange to have any specific requirement, and 
it has many exceptions and varying requirements 
for certain types of companies. Seek knowledgeable 
counsel on which, if any, rules may apply to 
a company.

• Educate stakeholders on what these rules mean. 
These rules are not as simple as they may appear 
at first blush. People’s initial reaction to these rules 
can provoke emotional reactions and can lead 
to misunderstandings. They appear particularly 
threatening to board members who may think their 
positions are in danger. There must be an intentional 
effort to clearly explain what the rules mean and 
what options a company may have for compliance.

• Plan a path forward consistent with the 
company’s diversity and inclusion philosophy. 
Once it has been determined that certain board 
diversity rules apply to a company and stakeholders 
have been educated, it is time to plan a path toward 
compliance. Even if no rules apply, companies may 
want to get ahead of future legislation and regulation 
and reevaluate their board diversity policies. At all 
times, the company should keep in mind whatever 
tenets and beliefs it has espoused regarding diversity 
and inclusion. As recent shareholder suits have 
demonstrated, litigants may find that companies’ 
attempts to comply with diversity rules contradict 
their espoused views on diversity.

• Gather information in a sensitive way. In 
complying with any of the board diversity rules, 
one must collect demographic information from 
directors. This may feel intrusive to some, so it 
is necessary to be considerate and sensitive when 
collecting, maintaining, and reporting information.

• Nominate new directors. While there is no 
requirement that existing directors must be replaced 
to comply with AB 979, there may be a need to 
add directors to obtain compliance with the law. 
Companies should, in compliance with their 
nomination policies, consider adding new directors 
from underrepresented communities who may 
contribute to the board.

• Carefully complete the forms. With the assistance 
of counsel, carefully complete the necessary 
documentation to comply with the applicable board 
diversity rules. California rules require that specific 
information be reported with hefty penalties for 
violations, so close attention must be paid when 
completing and disclosing the necessary board 
diversity information. 

• Thoughtfully communicate with employees, 
shareholders, and the public. Statements regarding 
diversity and reports of homogenous boardrooms can 
negatively affect the investing public’s perception of 
the company. In preparation for complying with AB 
979 and other board diversity rules, companies must 
also develop a communications strategy to respond 
to stakeholder concerns and media inquiries.
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other conditions, [Civil Code] Section 1932(2) allows a tenant 
to terminate a lease if the “greater part of the thing hired” (i.e., 
the leased premises) is destroyed. This means that if a landlord’s 
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and rebuilding may also face the prospect of having to find new 
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and the purchaser is not in possession of the property. In these 
cases, a buyer may no longer want to proceed with its acquisition 
and, relying on California Civil Code, terminate its contract. This 
may be a fair outcome for the buyer, but the seller is now stuck 
with a potentially less marketable property on top of dealing with 
rebuilding its property. And if the market shifts while the repairs 
occur, the seller may never recover.

CLA Announces New Executive Director. 
Oyango A. Snell

Effective December 13, Oyango A. Snell is the new CLA 
CEO. Snell comes to CLA from the Western States Petroleum 

Association (WSPA) where he served as the organization's first 
in-house general counsel in its 114-year history. Snell is a Certified 
Association Executive (CAE) credentialed by the American Society 
of Association Executives and he earned his Juris Doctor (JD) 
from The Ohio State University, Moritz College of Law. He also 
holds a master's degree in business administration (MBA) from 
Franklin University in Columbus, Ohio, and a bachelor's degree 
in political science from Central State University in Wilberforce, 
Ohio.

Join a RPLS Practice Area Committee, and you 
can soar with eagles. Just look who belongs to the Commercial 
Leasing PAC. Jonathan August of Buchalter, Maria Bernstein 
of SSL Law Firm, Laura Drossman of Drossman Law PC,  
Seagrum Gilbert of DLA Piper, Lisa M.C. Gooden of Law 
Offices of Lisa M.C. Gooden, Elva Harding of Harding Legal, 
Matthew Kabak of Kabak Law, Krista Kim of Valence Law 
Group, Jeffrey Lerman of Lerman Law Partners, LLP, Anthony 
Mansour of Gordon Rees Scully Mansukhani, Catherine M. 
Oh, of Murphy Austin Adams Schoenfeld LLP, Charlotte 
Pashley of McGuire Woods LLP, Ashley Peterson of Law 
Office of Ashley M. Peterson, Jillian Rich, J.J. Sherman of Law 
Offices of J.J. Sherman (Chair), Holden Stein of Fathom Law, 
PC, Jennifer L. Swanson of California Business Law Group, 
PC, and Jo Ann Woodsum of Woodsum Law Offices.
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Deadline for RPLS eNews 
The 10th of each month

Inviting case summaries, practice tips, short articles of interest to the real estate community

Want to be interviewed for a future eNews, the monthly RPLS electronic newsletter? 

Contact Kyle Yaege, kyle@hickmanrobinsonlaw.com.

Section Deadlines

Section Calendar of Events
Title Event Date
► Interested in presenting a real property webinar for RPLS? We are always looking for good ideas.   
      Contact: Nancy Goldstein – nancy@gr8calilawyer.com

Missed it live? Check out the online catalog (calawywers.org/education/).  
Below is a sampling of previous RPLS webinars available online.
Practitioner’s Guide to Partitions Issues and cases impacting partitions 1.25 hours MCLE

Commercial Lease Guarantees Foreign entities 1.00 hours MCLE

What's Up With Us! 
RPLS attorneys discuss hot topics, cases, 
events, and interviews

Your home, office, anywhere via Zoom.  
Free.  But the knowledge is priceless.

Third Thursday of each 
month at 12:30 pm.  
WUWU
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CLA IS MORE THAN JUST THE 

Real Property Law 
Section  

If you’re a member of the Real Property Law Section, you’re a member of the California Lawyers 
Association (CLA) and if you’re not a member yet, we hope you’ll join us! Didn’t know you were a member?  
Don’t know what that means? Keep reading.  
 
What is CLA? 
The California Lawyers Association is the statewide, voluntary bar association for all California lawyers. 
CLA is a 501(c)(6) professional association that launched in January of 2018. CLA offers unparalleled 
continuing legal education, the chance to develop an incredible statewide network of relationships, 
advocacy on matters critically important to the profession, and opportunities for statewide professional 
visibility and leadership. Our mission is to promote excellence, diversity and inclusion in the legal profession, 
and fairness in access to justice and the rule of law. 
 
How did CLA originate? 
In 2017, the California Legislature decided it was important for the State Bar of California to focus on its 
regulatory duties—licensure, admissions, and discipline. It enacted S.B. 36, which provided for the creation 
of the California Lawyers Association with the 16 substantive efforts law Sections and CYLA as its inaugural 
members. CLA also took on those roles that are traditionally associated with professional associations. 
 
Beyond my Section, what does CLA do? 
We do what statewide bar associations typically do, including advocating on behalf of our members and the 
profession, giving awards to stellar members of the profession, serving as a communications hub among 
various stakeholders in the state, and representing the state’s attorneys on the national and international 
stage. CLA does all of these things and more!  
 
How can I get more involved? 
CLA has a variety of organization-wide committees, many of whom are often looking for members. In 
particular, our Programs Committee, our Awards Committee, our Membership Committee, and our Diversity 
Advisory Council are great opportunities to get more engaged across the organization. Go to our website, 
CALawyers.org to learn more! 
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