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Following the lead of numerous other states and localities
requiring pay transparency in job postings, the State of
[llinois further amended the lllinois Equal Pay Act of 2003
(IEPA) to accomplish this goal. Effective January 1, 2025,
employers must include in any job posting for covered roles
the corresponding wage or salary range and a description of
the benefits and other compensation offered for the position.
These changes, signed by Governor Pritzker on August 11,
2023 (HB3129, as amended), add further obligations for
[llinois employers, many of which already must file an lllinois
equal pay registration certificate.

A Nationwide Trend

[llinois joins California, Hawaii, New York, and Washington, as
well as local governments including New York City and Jersey
City, among others, in enacting legislation that regulates
job postings for employment in the state. This wave of
legislation, started by Colorado in 2021, aims to improve pay
transparency among employees and requires that employers
include in job postings the details of the wages and benefits
for the role.

lllinois Job Posting
Requirements

HB3129, as amended, applies to any employer with 15
or more employees that makes a job posting on or after
January 1, 2025. Under the amendments, any job posting for
a position that will be “physically performed, at least in part,
in lllinois” or for a position that will be physically performed
outside of lllinois but that reports to a “supervisor, office,
or other work site in lllinois” must include the pay scale and
benefits for that posting.

"Pay scale and benefits” is defined in the statute as “the
wage or salary, or the wage or salary range, and a general
description of the benefits and other compensation,’
including bonuses, stock options, and other incentives.
Employers must set the wage or salary according to an
“applicable pay scale, the previously determined range for
the position, the actual range of others currently holding
equivalent positions, or the budgeted amount for the
position, as applicable”


https://www.ilga.gov/legislation/fulltext.asp?DocName=10300HB3129sam002&GA=103&LegID=148283&SessionId=112&SpecSess=0&DocTypeId=HB&DocNum=3129&GAID=17&Session=
https://www.morganlewis.com/pubs/2023/01/illinois-department-of-labor-adopts-final-equal-pay-act-certification-regulations
https://www.morganlewis.com/pubs/2022/09/california-law-requires-pay-range-disclosures-on-job-postings-and-mandates-pay-data-reporting
https://www.morganlewis.com/pubs/2023/07/hawaii-revised-statutes-amended-to-address-pay-transparency-and-equal-pay
https://www.morganlewis.com/pubs/2022/12/new-york-state-enacts-several-laws-with-major-repercussions-for-employers
https://www.morganlewis.com/pubs/2022/12/washington-state-clarifies-new-requirement-to-list-compensation-and-benefits-in-job-postings
https://www.morganlewis.com/pubs/2023/04/legislation-clarifies-reach-of-new-york-salary-transparency-law-to-remote-workers
https://cdle.colorado.gov/equalpaytransparency

Employers can satisfy the benefits-posting requirement
by posting “a relevant and up to date general benefits
description in an easily accessible, central, and public location
on an employer’s website” and referring to this description in
the job posting. Employers may also include in the job posting
itself a hyperlink to a publicly viewable webpage that includes
the pay scale and benefits suffices.

Importantly, the amendments expressly state that employers
are not required to post a position at all. But for any
employment opportunity (including promotions or transfers)
that has not been posted, the employer or employment
agency “shall disclose” the pay scale and benefits offered
for the position upon the applicant’s request or prior to
“any offer or discussion of compensation” with an applicant.
If an employer chooses to post a position externally, the
amendments require employers to inform all current
employees of the opportunity for the promotion within 14
calendar days of that posting.

Employers and employment agencies are permitted to ask an
applicant about their wage or salary expectations.

Recordkeeping Requirements

The amendments add two new recordkeeping requirements:
Under the amended Act, employers must now maintain
records for five years of (i) the pay scale and benefit
information for each position, and (i) the job posting for each
position (if made).

Third-Party Liability

Employers that engage third parties to make job postings
must provide the third party with the pay scale and benefits
(or a link to a publicly viewable webpage that includes
pay scale and benefits) for the position. The third party is
required to include that information in the posting. That third
party is liable under the amendments for failure to include
the required information unless the third party can show the
employer did not provide it.

Penalties

The amendments empower the Illinois Department of Labor
(IDOL) to investigate alleged violations either upon receiving
a complaint from an aggrieved employee or applicant (those
complaints must be made within one year of the violation) or
at its own discretion.

If the IDOL determines a violation has occurred, it must
notify the employer of the violation and the applicable
penalty, and provide an opportunity to cure. The applicable
penalties and opportunity to cure change as the number of
violations increases.

For job postings active at the time the IDOL issues a notice of
violation:

e First offense: 14-day cure period and fine up to $500
e Second offense: 7-day cure period and fine up to $2,500

e Third and every subsequent offense: no cure period and
fine up to $10,000

When the IDOL finds an employer has committed a third
offense, the employer will be subject to a five-year period
in which it “shall incur automatic penalties without a cure
period.” Every subsequent violation restarts the five-year
period. After five years without a violation, any future
violation counts as a “first” offense.

If the job posting is not active when the IDOL issues a notice
of the violation, the employer may be assessed fees up to
$250, $2,500, and $10,000 for a first, second, and third
violation, respectively. Any subsequent offense involving
an inactive job posting within a five-year period of the third
offense will trigger automatic penalties of up to $10,000.

Open Questions

The transparency amendments are unclear on several issues,
including the following:

1. What does it mean for a job to be “physically performed,
at least in part, in lllinois”? How extensive do a job's
contacts with the state need to be for the amendments to
apply to the position?

2. Does a violation of the law for an "inactive” job posting
trigger a penalty escalation for an “active” job posting,
and vice versa? Or are the penalties and their escalation
provisions separate and independent?

3. The amendments only provide for notice and penalties to
an employer, but also state that a third party responsible
for the job posting can be held liable, when applicable.
Wias this intentional or an oversight?

4. Are roles that are based in a physical office in another
state but report to a manager or supervisor based in
Illinois covered under the law? Other states, including
New York, added similar language in their pay disclosure
measures about the scope of the law, with the express
intent of addressing remote workers. However, it remains
to be seen whether the intent of the law is to cover
positions where employees work from an office outside
Illinois but are managed by a supervisor located in Illinois.

Next Steps

Employers with employees or expected future hires in Illinois
or employees who are supervised by a manager in lllinois
should consider taking the following steps before January 1,
2025:



Determine and document the pay scale and benefits for
all positions where individuals (i) currently work, even
“in part,” in lllinois, or (ii) report to a supervisor, office, or
other worksite in Illinois.

Review existing job posting templates or create new ones
to use after January 1, 2025.

Train  supervisors, compliance personnel,
human resources personnel, and legal professionals on
the implications of the amendments, including appropriate

communications with applicants and employees.

managers,

Conduct a privileged pay equity audit (either for certain
positions in lllinois or a broader review of current pay)
because salary information provided in external job
postings will become public on January 1, 2025.

Monitor the IDOL website for further guidance.
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