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HOW MUCH DO THE CFTC
ENFORCEMENT-RELATED
ADVISORIES CHANGE THE
CALCULUS TO SELF-
REPORT OR COOPERATE
IN AN INVESTIGATION?

By Stacie R. Hartman, Rob Schwartz, Sandra

L. Moser, Justin Weitz, and Maria K.

O’Keeffe*

The Division of Enforcement of the U.S. Com-
modity Futures Trading Commission (“CFTC” or
“the Commission”) recently issued an advisory
(“the Enforcement Advisory”) revoking prior guid-
ance for its staff in recommending enforcement
resolutions, providing a new mitigation- credit
calculation to incentivize firms to self-report poten-
tial violations and to cooperate in investigations,
and establishing that a firm may receive self-
reporting credit when it reports a potential violation
to the relevant operating division (the Division of
Clearing and Risk, Division of Market Oversight,
or the Market Participants Division (the Operating
Divisions)), rather than to the Division of Enforce-
ment itself. Soon after, the Operating Divisions and
the Division of Enforcement issued a follow-up ad-
visory explaining the criteria the Operating Divi-
sions will apply before referring to a matter to the

Enforcement Division (the Referral Advisory).

The Enforcement Advisory has been called by
some a “game-changer”—is it? As discussed below,
the Enforcement Advisory provides helpful infor-
mation for those considering whether to self-report
a potential violation of the Commodity Exchange

Act (“CEA”) or the extent to which to cooperate in
a pending investigation. Both Acting CFTC Chair-
man Caroline Pham and Enforcement Director
Brian Young have spoken about the two Advisories
and provided helpful explanations and thoughts as
to aspects to be addressed in the future. As with
many such developments, experience with imple-
mentation may be necessary to fully evaluate how
much the Advisories change the calculus of whether
to self-report or cooperate. We discuss below the
details of the Advisories, considerations for how
much change the industry may expect from imple-
mentation of them, and CFTC responses to some of
the questions raised below.

OVERVIEW

With the Enforcement Advisory,! the CFTC’s
Division of Enforcement has, for the first time,
revoked prior guidelines, identifying six in the Ad-
visory including as contained in the 2020 Enforce-
ment Manual,? and replaced them with a new state-
ment on self-reporting, cooperation, and
remediation. The Enforcement Advisory is in fur-
therance of Acting CFTC Chairman Pham’s stated
goal to “ensure accountability” through transpar-
ency® as well as President Trump’s directive to the
heads of federal agencies to refocus “limited en-
forcement resources.” In discussing the Enforce-
ment Advisory, Enforcement Director Brian Young
has emphasized the intentions behind it: Predict-
ability and transparency lead to greater cooperation
and more instances of self-reporting, and that
should result in greater efficiency in the Division’s
allocating its resources, ultimately allowing the
Division to better focus on Commission priorities
such as those committing fraud and returning
money to victims of fraud.®
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The Enforcement Advisory breaks with prior guidance in
several ways, including by crediting self-reports to Operat-
ing Divisions, crediting self-reports that may already be
required by regulation, offering a safe harbor for erroneous
or incomplete self-reports that are later supplemented or
corrected and, most notably, providing a framework for
calculating rewards for voluntary self-reporting, coopera-
tion, and remediation. The Enforcement Advisory is likely
to change, at least to some extent, the calculus by which
firms® consider the timing or extent of their self-reporting or
cooperation with Enforcement Division investigations.

The Referral Advisory expands on the self-reporting
aspects of the Enforcement Advisory by describing the
criteria the Operating Divisions will use for determining
whether to refer a self-report to the Enforcement Division.”
It has long been the case that when an Operating Division
learns of a potential violation of the CEA or CFTC regula-
tions, the Operating Division may refer the matter to the
Division of Enforcement. However, Commission staff has
never previously informed the public of what circumstances

may give rise to a referral.

As with the Enforcement Advisory, Acting Chairman
Caroline Pham has touted the Referral Advisory’s additional
clarity, and its utility to firms considering whether to self-
report a noncompliance issue to the appropriate Operating
Division without what she called “undue concern” regard-
ing referral for an enforcement action.® The Acting Chair-
man also observed in a recent speech that this approach may
help the Commission better identify emerging issues, risks,

or trends earlier that it would otherwise.?

GUIDANCE ON SELF-REPORTING

The Enforcement Advisory sets out levels of self-
reporting and various factors that staff may evaluate when
determining the appropriate discount to a civil monetary
penalty to recommend in an enforcement resolution.'® The
Enforcement Advisory sets forth three tiers of self-reporting:
(1) none, (2) satisfactory, and (3) exemplary.

As would be expected, the discount increases based on
the completeness, quality, and materiality of the information
provided. Enforcement Division staff are also advised to
reward providing additional information that enables the
conservation of investigation resources. Staff are to consider
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factors such as timeliness and voluntariness—i.e., whether
the self-report was made “reasonably promptly” upon
discovery of the potential violation and without the im-

minent threat of public exposure.

Specifically, staff will determine whether it was reason-
able to assume that the Enforcement Division could have
learned of the violation from the public record or the knowl-
edge of another government actor, as in the knowledge
gained from a parallel investigation by the U.S. Department
of Justice (“DOJ”) or another federal agency.! The Enforce-
ment Advisory does not address treatment for what staff may
learn from self-regulatory organizations such as the National
Futures Association or futures exchanges.

In considering the factors, Enforcement Division staff
are to assign a tier of self-reporting, as in the following

examples:

(1) None: The firm notifies the Commission of a poten-
tial violation but refuses to provide any relevant in-
formation about the date of the occurrence, method
of discovery, root cause of the event, or remediation.
The self-report is not reasonably designed to provide

notice to the Commission.

(2) Satisfactory: The firm notifies the Commission of a
potential violation and includes sufficient informa-
tion about the occurrence, but the firm does not
provide all “material” information reasonably re-
lated to the potential violation and known to the firm
at the time of making the self-report.

(3) Exemplary: The firm notifies the Commission of a
potential violation, includes all material information
known to the firm at the time of the self-report, and
provides additional information that saves the En-
forcement Division from having to expend investiga-
tory resources in developing the factual circum-
stances of the occurrence.

The Enforcement Advisory differs from prior guidance

on self-reports in several respects.

Prompt self-reporting is favored over a firm’s waiting to
ensure the self-report is full and complete. Enforcement
Division staff are also advised to credit self-reports made
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even where the firm’s own internal investigation is still
ongoing, so long as the firm used “best efforts” to determine
relevant facts and disclosed all facts known at the time, and
continues to cooperate.

To further incentivize firms, material and timely self-
reports are protected under a safe harbor when the firm later
corrects inaccuracies. This is significant, in that staff has
previously considered charging to-be-corrected information
as a false statement under 7 U.S.C.A. § 9(2). The Enforce-
ment Advisory’s safe harbor requires that the self-report be
made in good faith, and that the inaccurate information is
supplemented and corrected promptly after discovery of the
inaccurate information.

The Enforcement Advisory also provides credit for
timely self-identification of potential violations even where
such reports are already required pursuant to CFTC
regulations. As recently clarified, this includes timely
identification made in the annual Chief Compliance Of-
ficer’s report, which disclosure itself may warrant self-

reporting credit.'?

The Enforcement Advisory affirms that “the attorney-
client privilege and work product doctrine are fundamental
to the American legal system and the administration of
justice” and notes that it does not intend to affect these
rights. This is a helpful reinforcement of previous references
to the privilege, such as in the Enforcement Manual and
other self-reporting and cooperation advisories. The explicit
recognition is necessitated by a previous advisory that
considered waiver of these privileges as a cooperation

factor.13

Self-reports no longer need to be made only to Enforce-
ment and will be credited when made to the CFTC division
that is the primary division responsible for interpreting and
applying the applicable regulations that are the subject of
the potential violation (i.e., the relevant Operating Division).
Where the potential violation relates to multiple Divisions,
only one self- report to one such Division is needed. But
Director Young has emphasized that self-reports should be
to the appropriate Operating Division and that there should

be no forum-shopping.'*

The Enforcement Advisory did not specify whether and
how an Operating Division should notify the Enforcement

© 2025 Thomson Reuters
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Division of a self-report, nor does it specify whether the
Operating Division will have input on evaluating the ap-
propriate tier for the self-report. It did state, however, that
additional guidance would be forthcoming to establish
“transparent and consistent criteria” for enforcement refer-
rals by the Operating Divisions.'® The Referral Advisory
soon followed.

GUIDANCE ON REFERRALS OF SELF-
REPORTS TO ENFORCEMENT

The Referral Advisory fleshes out the Enforcement Adv-
isory’s announcement that self-reporting credit may be
available where a firm reports a potential violation to an
Operating Division, rather than directly to the Division of
Enforcement. It states that the Operating Divisions may re-
fer potential violations that are “material” to the Division of
Enforcement. To determine whether a matter is material, the
Operating Divisions are to apply a “reasonableness” stan-
dard and may refer a matter involving one or more of the
following:

(1) Egregious violations: Egregious or prolonged sys-
tematic deficiencies or material weakness of the

supervisory system, controls, or program;

(2) Intent: Knowing and willful misconduct by manage-
ment, such as conduct evidencing an intent to con-
ceal a potential violation, or supervision or noncom-

pliance issue;

(3) Lack of remediation efforts: Lack of substantial
progress toward the completion of a remediation
plan for an unreasonably lengthy period of time,
such as several years, particularly after a sustained
and continuous process with the appropriate Operat-
ing Division.

For a potential violation that is not deemed material, the
appropriate Operating Division is to address the matter
directly with the self-reporting party without referral to the
Division of Enforcement. The Referral Advisory indicates
that this will generally apply to matters involving supervi-
sion or noncompliance issues (as opposed to conduct involv-
ing, for example, fraud, manipulation, or abuse), unless the
potential violations are nevertheless material under the
criteria provided. It advises firms to use their own judgment
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to determine whether it is appropriate to self-report a mate-
rial violation directly to the Division of Enforcement in the

first instance.®

Together with the Enforcement Advisory, the Referral
Advisory marks an important change in how the CFTC’s
Divisions are thinking about the Commission’s separate but
related functions as a regulator and enforcement agency. As
a practical matter, this change should mean that staff with
the most direct expertise and day-to-day involvement in
technical compliance issues under the CEA and CFTC
regulations generally would be the ones ensuring that the
requirements are applied properly and consistently. Con-
versely, it leaves to the Division of Enforcement the task of
addressing serious misconduct such as fraud and manipula-
tion, where technical compliance issues may not be front
and center.

GUIDANCE ON COOPERATION AND
REMEDIATION

The Enforcement Advisory also expands on prior poli-
cies regarding a firm’s “substantial” cooperation and reme-
diation,'” which may serve as a strong signal as to how the
administration wants to provide firms a cognizable carrot
and not only the opaque stick. Now, staff are to assess
cooperation based on a four-tier scale: (1) none, (2) satisfac-
tory, (3) excellent, and (4) exemplary. At tiers (2) through
(4), staff are to consider whether the cooperation was timely,
substantial, voluntary, thorough, and consistently offered
“high-level” and substantial assistance. For example:

(1) None: The firm only complies in accordance with

established legal obligations.

(2) Satisfactory: The firm substantially assists by provid-
ing documents and information, including the ar-
rangement of witness interviews. The firm also
provides analysis on the legal and factual issues
identified as a part of its internal investigation into
the potential violation.

(3) Excellent: The firm provides consistent, substantial
assistance by presenting thorough analysis of the
root cause of the occurrence and corrective action
for remediation. The firm may also offer up internal

or external expert testimony.
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(4) Exemplary: The firm goes above and beyond by
providing consistent, material assistance. The firm
significantly expends its own resources in identify-
ing and remediating the problem. Indeed, the firm
has already significantly completed its remediation

plan.

Notably, this includes potential credit for cooperation
that is often typical such as voluntarily providing documents
without a subpoena, i.e., what Enforcement Division staff
previously had denigrated as “lowercase ‘c’ cooperation” as
compared to more extraordinary efforts that were deemed to
be “capital ‘C’ cooperation.”

Mitigation credit is only available when Staff has con-
cluded that the potential violation has either been remedi-
ated or the firm has a remediation plan in place. The reme-
diation plan may include the use of a compliance monitor or
consultant, which is consistent with prior practice.'® The
Enforcement Advisory makes clear that remediation is the
touchstone. Indeed, the highest tier of cooperation-based
mitigation credit—called “exemplary cooperation”—is
awarded only when the firm has engaged in “significant
completion” of the remediation plan.'®

The Enforcement Division’s assessment of appropriate
credit, even under the new Enforcement Advisory, remains
subjective and highly fact-intensive. Staff are to evaluate
the appropriateness of the remediation plan. Staff also are to
weigh uncooperative behavior by the firm against any
cooperation, no matter how substantial. A firm’s untimely
compliance with subpoenas, attempts to obscure the discov-
ery of documents, or improper shaping of witness testimony
may be deemed uncooperative, even if the efforts did not
result in the “unnecessary expenditure” of Enforcement

Division resources.

Additional markers of uncooperative behavior include a
firm’s “willful blindness” and a failure to self-report in the
face of willful misconduct, harm suffered by a customer or
counterparty, or significant financial losses. Staff are to
evaluate uncooperative conduct by employing an “objective
reasonableness” standard. Though not expressly defined in
the Enforcement Advisory, “objective reasonableness”
under the law generally requires analyzing what a reason-
able person would have done under the circumstances.

© 2025 Thomson Reuters
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MITIGATION CREDIT MATRIX

The Enforcement Advisory maintains the Enforcement
Division’s prior-stated policies of rewarding self-reporting

and cooperative firms with recommendations for reduced

July/August 2025 | Volume 45 | Issue 7

But, for the first time, the Enforcement Division provides

a mitigation credit matrix by which staff can determine a

presumptive discount to a recommended penalty?°:

penalties.
Tier 1: Tier 2: Tier 3: Tier 4:
No Cooperation Satisfactory Excellent Exemplary
Cooperation Cooperation Cooperation
Tier 1: No Self-Report 0% 10% 20% 35%
Tier 2: Satisfactory
Self-Report 10% 20% 30% 45%
Tier 3: Exemplary Self- 20% 30% 40% 55%
Report

The Calculation

Under the Commodity Exchange Act, civil monetary
penalties for nonregistered entities?! are the greater of
$140,000 or triple the gain for non-manipulation violations
(and up to $500,000 per violation for registered entities),
and for manipulation or attempted manipulation, the greater
of $1 million or triple the gain for nonregistered entities
(and up to $1 million per each violation for registered
entities).?? For the first time, the Enforcement Advisory of-
fers credits off civil monetary penalties?®*—up to 55%—
depending on the tiers of self-reporting and cooperation.

Staff retain the discretion to deviate from the mitigation
credit matrix. In extraordinary circumstances, the Enforce-
ment Division may even recommend a declination of the
penalty entirely. However, declination in this respect is a
difficult bar to reach, requiring firms to be the first to self-
report pervasive fraud, manipulation, or abuse causing harm
to multiple parties before consistently providing material
assistance as an exemplary cooperator.

Challenges of Implementation

With all of the helpful provisions in the Enforcement Ad-
visory, it is not without challenges in its implementation. A
primary one is: what is the base from which the discount
will be applied? As noted above, there are statutory require-
ments for calculating civil monetary penalties (CMPs)—but
the Commission has rarely used a precise calculation in
determining such penalties.

The matrix could be viewed as analogous to guidance set

© 2025 Thomson Reuters

out by the Department of Justice (DOJ) in calculating
discounts off penalties, such as for violations of the Foreign
Corrupt Practices Act (FCPA), where the threshold for DOJ
is the U.S. Sentencing Guidelines.?* Indeed, Acting Chair-
man Pham praised the transparency of the new mitigation
credit matrix as “aligned with best practices for assessing
penalties followed by the [DOJ] and other U.S. financial
regulators.”25 Under the DOJ’s tiered system of self-
disclosure and cooperation, potential FCPA violators can
receive a full declination of criminal charges or reduced
criminal penalties up to 75% off the low end of the penalty
under the U.S. Sentencing Guidelines. Even where other ag-
gravating factors exist, DOJ prosecutors have faithfully ap-
plied a credit to the low end of the appropriate criminal
penalty under the U.S. Sentencing Guidelines to an FCPA
offender’s sentence.26

Here, like the DOJ policy, the mitigation credit matrix
directs staff to engage in a subjective and fact-intensive anal-
ysis of the behavior before applying a discretionary
calculation. But, distinctly, the DOJ’s credits for self-
reporting and cooperation are tied to the U.S. Sentencing
Guidelines, which set forth precise figures that are tradition-
ally used in setting the penalty. By contrast, the CFTC’s
statutory limits on civil monetary penalties are not compara-
ble to those in the Sentencing Guidelines and are often not
used as a precise base calculation for Commission settle-
ment orders.

In addressing the concern, Director Young has provided
more explanation and context. He has acknowledged that

the process will not resemble the aspects of DOJ’s credits
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that operate more like a “numerical exercise.”?’ He also
noted that the Enforcement Division will look to older settle-
ment “precedents” in determining a relevant figure, and not
only those issued within the past few years, which may have
the effect of lowering a CMP.28 He explained that the pro-
cess will begin with staff’s calculating a CMP and describ-
ing how the number was arrived at, and then applying the
credit to that number.?® He further explained that there will
not be a “backing into” a desired figure, because doing so
would defeat the purpose of the incentivization.

Against this backdrop, it will remain to be seen how
precisely the mitigation credit matrix is implemented in
practice. It was criticized by CFTC Commissioner Kristin
N. Johnson as posing the risk of “muddy[ing] the waters,”
and noted that the Commission “must exercise caution when
advancing new reporting, cooperation, and remediation
regimes or rescinding long-standing guidance.”3°

WHAT'S NEXT FOR ENFORCEMENT?

Although the Enforcement Advisory addresses many of
the provisions in previous guidance (e.g., the call for
increased CMPs), there remain other aspects not yet
addressed. For example, the immediate past guidance called
for admissions by respondents in settling actions, as well as
increased use of Commission-imposed monitors and volun-
tarily engaged consultants.

While it may be possible to make an educated guess that
the themes underpinning the Enforcement Advisory will not
result in increased requirements of admissions or monitors/
consultants, that have not yet been explicitly addressed.

In the meantime, the Enforcement Advisory remains
purely discretionary and, as with prior advisories, does not
require the Enforcement Division to “recommend, or the
Commission to impose or authorize, a reduction of sanc-
tions based on the presence or absence of particular coopera-
tion factors.”®! Along the same lines, although the Referral
Advisory clarifies the conditions under which the Operating
Divisions may refer a matter to the Division Enforcement,
Enforcement staff may learn of such violations directly, such
as through tips from whistleblowers. Nothing in the Referral
Advisory guarantees that Enforcement staff will not pursue

those leads.

Historically, the Commission has imposed eye-popping
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settlements in the hundreds of millions or even $1 billion.
The Enforcement Advisory sets forth a framework that may
reduce the level of penalties overall, but experience with
implementation of the Enforcement Advisory will be the
ultimate guide for firms anticipating or in the midst of a

CFTC investigation.
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