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Tips For Handling DEI Clampdown In Gov't Contracts 

By Alexander Hastings, Lisa Dykstra and Sharon Masling (May 6, 2026, 5:49 PM EDT) 

On March 26, the White House issued Executive Order No. 14398, which addresses 
diversity, equity and inclusion discrimination by federal contractors, continuing the 
administration's focus on curtailing DEI initiatives in the federal contracting space.[1] 
 
Then on April 17, the Federal Acquisition Regulatory Council issued guidance and 
associated model deviations to implement the order through mandatory contract clauses, 
marking a decisive shift from policy declaration to enforceable procurement 
requirements.[2] 
 
Together, the order and the FAR Council's guidance reflect a coordinated effort to embed 
the administration's anti-DEI priorities directly into federal contracts through mandatory 
Federal Acquisition Regulation provisions, subcontracting relationships and responsibility 
determinations, with significant implications for contractors across industries. 
 
The Order: Understanding its Policy Framework and Enforcement Focus 
 
The order frames purported "racially discriminatory DEI activities" as incompatible with 
"economy and efficiency" in federal contracting. The order defines that term broadly to 
include disparate treatment based on race or ethnicity in recruitment; employment, 
including hiring and promotion; contracting, including vendor agreements; program 
participation; or the allocation or deployment of an entity's resources. 
 
"Program participation" is further defined to include access to, or membership in, training, 
mentoring, leadership development, educational opportunities and similar programs that 
are sponsored or established by the contractor or subcontractor. 
 
Notably, the order defines prohibited conduct independently of existing federal 
antidiscrimination statutes, a feature that has drawn particular attention from contractors 
and has become central to subsequent legal challenges. 
 
The order also does not address sex- or gender-based initiatives, and instead focuses 
exclusively on race and ethnicity. 
 
Additionally, it emphasizes enforcement through contractual mechanisms. It directs agencies to require 
contractors to certify compliance with the prohibition on racially discriminatory DEI activities, to furnish 
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all information and records upon request to assess compliance, and to report certain subcontractor 
conduct to the government. 
 
The order also expressly links compliance with payment materiality under the False Claims Act, and 
identifies suspension and debarment from eligibility to receive federal contracts as potential 
consequences for noncompliance. 
 
The order's language reflects the administration's broader view that DEI programs prioritizing race or 
ethnicity impose unnecessary costs and inefficiencies that are ultimately borne by the federal 
government. In this respect, the order seeks to lay the groundwork for enforcement arguments that 
such practices are material to the government's contracting decisions, even where they are not directly 
tied to performance of a specific contract requirement. 
 
FAR Council Guidance: Translating Policy Into Contractual Obligations 
 
The FAR Council's guidance, which was publicly released on April 20, implements the order by directing 
agencies to incorporate the order's requirements directly into federal procurement instruments. 
 
To do so, the FAR Council instructed agencies to issue class deviations to their existing procurement 
regulations — referred to as Revolutionary Federal Acquisition Regulation Overhaul, or RFO, provisions 
— temporarily modifying specified FAR parts to incorporate the new requirements on an expedited 
basis, pending formal rulemaking. 
 
Under this approach, agencies were directed to update the relevant RFO parts by April 27, and to begin 
immediate use of a standardized deviation clause reflecting the order's mandates. 
 
The deviation clause — expected to be codified as FAR 52.222-90 — requires contractors, in connection 
with performance of a federal contract, to agree not to engage in racially discriminatory DEI activities, to 
furnish information and records to demonstrate compliance upon request, and to comply with specified 
reporting obligations relating to subcontractor conduct and related litigation. 
 
The clause makes compliance material to the government's payment decisions, and identifies 
suspension, debarment, contract termination or suspension as potential consequences of 
noncompliance. It also applies broadly to all federal procurements above the $15,000 micropurchase 
threshold, including contracts for commercial products and services. 
 
However, it does contain one potentially important carveout: The clause does not appear to apply to 
contracts in which delivery or performance do not occur in the U.S. And agencies must use the clause 
text as approved by the FAR Council, without agency-specific modification, unless the FAR Council grants 
express approval. 
 
For existing contracts, the guidance is explicit that incorporation must occur through bilateral 
modification. If a contractor does not agree to the inclusion of the clause, contracting officers are 
directed to consider whether termination for convenience is appropriate. 
 
This instruction underscores the government's position that compliance with the clause is a 
fundamental condition of continued contract performance, rather than a discretionary or ancillary 
obligation. 
 



 

 

Coordinated FAR Revisions and Responsibility Implications 
 
Beyond issuing the model deviation clause, the FAR Council updated multiple parts of the FAR to 
integrate the order's requirements more comprehensively into the procurement framework, as follows. 
 
FAR Part 9: Contractor Qualifications 
 
FAR Part 9 was revised to make explicit that failure to comply with FAR 52.222-90 constitutes a basis for 
suspension or debarment. Under Part 9, a contractor must be found responsible to receive and perform 
a federal contract, and responsibility determinations focus on integrity, business ethics and the 
adequacy of internal controls. 
 
By expressly tying violations of the clause to these exclusionary remedies, the update removes any 
ambiguity as to whether DEI-related noncompliance bears on present responsibility, and confirms that 
agencies may pursue suspension or debarment without a predicate finding of FCA liability or other 
adjudicated misconduct. 
 
FAR Part 12: Acquisition of Commercial Products and Commercial Services 
 
FAR Part 12 was revised to add FAR 52.222-90 to Table 12-3, which identifies clauses that must be 
included in contracts for commercial products and services, reinforcing that the order's requirements 
apply fully to such contracts. 
 
In practical terms, this change makes clear that contractors cannot rely on commercial item status to 
limit the reach of the clause, and signals that agencies can expect DEI-related compliance obligations to 
be treated as core contractual requirements even in streamlined commercial acquisitions. 
 
The breadth of this application may also inform future materiality arguments in FCA and other 
enforcement contexts. 
 
FAR Part 22: Application of Labor Laws to Government Acquisitions 
 
FAR Part 22 now includes a new Subpart 22.22, "Addressing DEI Discrimination by Federal Contractors," 
which incorporates definitions and policy statements drawn from the order and the deviation clause. 
 
By situating these requirements within Part 22, the FAR Council has framed compliance as a labor-
related obligation, subject to familiar oversight mechanisms, including agency scrutiny of hiring, 
promotion, training and workplace policies, as well as expectations around corrective action where 
issues are identified. 
 
This placement reinforces that DEI-related compliance is viewed as bearing directly on workforce 
practices and internal governance, not solely on contractual certifications. 
 
FAR Part 52: Solicitation Provisions and Contract Clauses 
 
FAR Part 52 was updated to formally create FAR 52.222-90, and to add the clause to the list of provisions 
that are required to be flowed down to subcontracts for commercial products and services through FAR 
52.244-6. 
 



 

 

This change confirms that compliance obligations extend throughout the supply chain and places 
increased emphasis on prime contractors' oversight and documentation of subcontractor compliance. 
 
Taken together, these coordinated FAR revisions signal that agencies are likely to view compliance 
failures through multiple lenses simultaneously, including FCA enforcement under the U.S. Department 
of Justice's recently established Civil Rights Fraud Initiative.[3] 
 
Flow-Down Obligations and Lower-Tier Relationships 
 
Consistent with the guidance, contractors are required to flow down FAR 52.222-90 to subcontractors, 
including those providing commercial products or services, once the clause appears in the prime 
contract. 
 
In practice, contractors will need to determine which lower-tier counterparties qualify as subcontractors 
that are subject to FAR flow-down obligations and which are more appropriately treated as vendors. 
 
While the distinction is fact-specific, subcontractors typically perform a portion of the prime contract's 
requirements, assume responsibility for contract-specific deliverables or exercise discretion affecting 
contract performance. Vendors, by contrast, more commonly provide off-the-shelf goods or ancillary 
services that are not uniquely tied to performance of the federal contract. 
 
The guidance signals an expectation that prime contractors will exercise supply chain awareness where 
lower-tier entities are engaged in contract performance. At the same time, overinclusive flow-down to 
entities functioning as vendors, rather than subcontractors, may introduce unnecessary compliance 
complexity and commercial friction. 
 
Ongoing Legal Challenges 
 
The FAR Council's guidance was issued against the backdrop of ongoing litigation challenging the legality 
of the executive order. On April 20, associations representing federal contractors and subcontractors 
filed suit seeking to enjoin enforcement of the order in the U.S. District Court for the District of 
Maryland. 
 
In National Association of Diversity Officers in Higher Education v. Trump, the complaint alleges that the 
order exceeds the president's authority under the Federal Property and Administrative Services Act, is 
unconstitutionally vague in defining "racially discriminatory DEI activities," and fails to provide adequate 
due process. 
 
Although the outcome of that litigation could ultimately affect the scope or enforceability of the order 
and its implementing regulations, the FAR Council's guidance reflects the government's current 
expectation that agencies will proceed with implementation unless and until a court orders otherwise. 
 
Practical Considerations for Contractors 
 
As agencies begin incorporating the deviation clause and the FAR Council advances toward final 
rulemaking, contractors should consider several practical steps. 
 
Prepare for near-term contract action and negotiations with contracting officers. 
 



 

 

Contractors should review active contracts and pending solicitations to identify where FAR 52.222-90 is 
likely to be incorporated, and to anticipate bilateral modification requests. 
 
For existing contracts, contractors should be prepared for discussions regarding timing, scope and 
implementation mechanics, recognizing that the FAR Council's guidance contemplates termination for 
convenience where an agreement cannot be reached. 
 
Before agreeing to any modification, contractors may wish to ensure that they have coordinated 
internal processes to identify affected contracts; notify relevant legal, compliance, human resources and 
business stakeholders; and confirm readiness to comply. 
 
Assess governance, documentation and certification readiness. 
 
Contractors should evaluate whether internal governance structures — including oversight, escalation 
pathways and documentation — are sufficient to support good faith certifications of compliance with 
FAR 52.222-90 and the order's definition of "racially discriminatory DEI activities," rather than solely 
existing antidiscrimination laws. 
 
Given the clause's linkage to suspension, debarment and payment materiality, agencies may look 
beyond written policies to assess how DEI-related decisions are made, reviewed and documented in 
practice, even absent evidence of intentional misconduct. 
 
Reexamine DEI-related programs through a procurement and enforcement lens. 
 
In light of the FAR Council's integration of the clause into Parts 9, 12 and 22, contractors should reassess 
DEI-related programs not only as employment initiatives, but as contractual compliance obligations with 
potential procurement consequences. 
 
This may include reviewing hiring, promotion, training, mentoring, leadership development, supplier 
engagement and resource allocation practices to evaluate alignment with the clause's definitions, 
particularly where such programs intersect with contract performance or certifications. 
 
Carefully manage lower-tier relationships to ensure that flow-down obligations are applied only 
where required, and preserve the subcontractor-vendor distinction. 
 
Prime contractors should evaluate which lower-tier entities qualify as subcontractors that are subject to 
FAR flow-down obligations and which are more appropriately treated as vendors, focusing on whether 
the entity performs contract requirements, exercises discretion affecting performance or assumes 
responsibility for contract deliverables. 
 
Contractors should consider updating subcontract templates and onboarding processes, and 
documenting the basis for subcontractor determinations in anticipation of potential agency review. 
Where an entity has historically been treated as a subcontractor, the introduction of this clause alone 
may not warrant reclassification absent a compelling reason. 
 
Plan for parallel scrutiny across contractual, responsibility and enforcement channels. 
 
The FAR Council's updates make clear that compliance issues may be viewed simultaneously through 
contractual, responsibility and FCA lenses. Given the order's reporting and certification obligations, 



 

 

contractors should ensure that they have clear internal reporting mechanisms and that they exercise 
due diligence in assessing and investigating allegations of improper discriminatory conduct. 
 
Additionally, the clause's access-to-records provisions may prompt contractors to consider whether 
federal contract funds are appropriately segregated and documented to facilitate potential audits or 
inspections. 
 
Monitor litigation developments and evolving regulatory guidance. 
 
Contractors should continue to monitor litigation challenging the order and ongoing FAR rulemaking, 
including issuance of the final FAR 52.222-90 clause, as judicial or regulatory developments could affect 
timing, scope or enforcement posture. 
 
Conclusion 
 
The order, its implementing guidance and the RFO rollout represent a significant development for 
federal contractors. By embedding the order's requirements across the FAR, the government has made 
clear that DEI-related compliance is now a core procurement issue, with potential consequences ranging 
from contractual remedies to suspension and debarment. 
 
As implementation proceeds and litigation unfolds, contractors will need to navigate a rapidly evolving 
landscape in which procurement, workforce practices and enforcement considerations increasingly 
intersect. 
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