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Using Expert Testimony to Show
Conduct Is Consistent With a
Conspiracy, Collusion or Other
Anticompetitive Behavior
By: Mark Krotoski1

Evidence establishing a conspiracy or collusion can be among
the most challenging matters to prove in a Sherman Act case.
The proof can take many forms, such as testimony from
participants or cooperating witnesses, recordings, and
documentary evidence. Often, the proof is based entirely on
circumstantial evidence.

Another category of proof involves expert testimony based on
economic analysis about whether the challenged conduct is
indicative of a conspiracy or collusion or is anti-competitive.
This article reviews the circumstances in which this type of
expert testimony has been admitted and some of the primary
challenges or objections to this form of expert testimony.

I. Expert’s Role to Assist the Trier of Fact

Under Federal Rule of Evidence 702, an expert may provide an
opinion based on specialized knowledge if the testimony “will
help the trier of fact to understand the evidence or to determine a
fact in issue.” Fed. R. Evid. 702(a). In order to be helpful, the
expert testimony must fit the issues of the case. As the Supreme
Court has stated, “Rule 702’s ‘helpfulness’ standard requires a
valid scientific connection to the pertinent inquiry as a
precondition to admissibility.” Daubert v. Merrell Dow
Pharms., Inc., 509 U.S. 579, 591-92 (1993).

As the finder of fact, the jury determines whether an agreement
was made or whether certain conduct was anti-competitive. So
how can an economic expert assist the jury in this role? And
what are some of the barriers or forbidden areas to this type of
testimony?

II. Common Barriers to Expert Testimony Opinion
About the Existence of a Conspiracy or Collusion

Let’s consider the challenges first. An expert’s opinion on these
issues normally is opposed on a couple of fronts.

First, some courts have held that such expert testimony may
usurp the role of the judge by providing the jury with the law to
be applied in the case. See, e.g., Aventis Envtl. Science USA LP
v. Scotts Co., 383 F. Supp. 2d 488, 515 (S.D.N.Y. 2005)
(excluding antitrust liability expert testimony that certain
conduct “was not anticompetitive” as “usurp[ing]” the trial
court’s “role in instructing the jury as to the appropriate legal

1 Partner, Antitrust Practice Group, Morgan, Lewis & Bockius. Previously, he
served as Assistant Chief in the National Criminal Enforcement Section for the
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Justice.

framework for evaluating the lawfulness of the [challenged
conduct]”).

Second, in a related vein, while an expert may testify about an
opinion that “embraces an ultimate issue,” Fed. R. Evid. 704(a),
he or she may not testify about a legal conclusion concerning
the existence of a conspiracy. See, e.g., Hyland v. Homeservices
of Am., Inc., 771 F.3d 310, 322 (6th Cir. 2014) (while “the
experts were free to testify at length as to all the other aspect
[sic] of the real estate market,” affirming “the exclusion of the
challenged testimony” that “a price-fixing conspiracy existed”
because such testimony “called for a legal conclusion”). To the
extent that the expert’s opinion may constitute a legal
conclusion, it will be inadmissible.2

In a similar manner, an expert may not opine about whether the
Sherman Act was violated, as this is a decision for the jury as
trier of fact. See, e.g., In re Titanium Dioxide Antitrust Litig.,
No. Civ.A. RDB–10–0318, 2013 WL 1855980, at *5 (D. Md.
May 1, 2013) (“[T]estimony regarding whether the Defendants
violated” the Sherman Act “and whether the Defendants’
behavior during the class period was pretextual” is “NOT
admissible”) (footnotes omitted) (emphasis in original).

Third, some courts have questioned whether this type of expert
testimony is helpful to the jury. See Fed. R. Evid. 702(a) (expert
testimony is admissible if it will “help the trier of fact”). Since
the jury must decide the facts, does a jury need an expert to
provide his or her opinion on these matters? Some courts think
not. See, e.g., Allen v. Dairy Farmers of Am., Inc., No. 09-cv-
230, 2013 WL 6909953, at *12 (D. Vt. Dec. 31, 2013) (expert
testimony about “passive participants” would “not be helpful to
the jury, is contrary to the law, and would allow Plaintiffs to
proceed on the assumption that an entity is a co-conspirator
without any proof of that status”); Hynix Semiconductor Inc. v.
Rambus Inc., No. 00–CV–20905, 2008 WL 73689, at *13 (N.D.
Cal. Jan. 5, 2008) (excluding expert opinion that certain conduct
was “anticompetitive” was “simply not helpful to the trier of
fact”).

An expert’s conclusory opinion or imprimatur that certain
conduct is collusive or anti-competitive does not assist the jury
in independently deciding this central issue. Instead, the expert
helps the jury by providing the tools necessary to understand the
factors that bear on the ultimate issue of whether conduct is anti-
competitive. As further explained in the next section, an expert
may help the jury by explaining “how particular conduct relates
to price-fixing.” In re Urethane Antitrust Litig., No. 04-1616-
JWL, 2012 WL 6681783, at *3 (D. Kan. Dec. 21, 2012); see

2 The rule barring testimony about legal conclusions applies to all witnesses,
including lay witnesses. See, e.g., United States v. Canipe, 569 F.3d 597, 603
(6th Cir. 2009) (using the term “acquiesced” in cross-examining an investigator
“was an attempt to force a fact witness to adopt counsel’s legal conclusion, [and]
such testimony was both incompetent and unpersuasive”); United States v.
Wantuch, 525 F.3d 505, 512, 514 (7th Cir. 2008) (in immigration prosecution,
cooperating-witness testimony that the defendant “knew . . . that everything that
he was doing was illegal” was inadmissible and unhelpful as the “jury was just
as capable . . . of inferring that” the defendant “knew he was committing a
crime”).
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also In re Processed Egg Products Antitrust Litig., 81 F. Supp.
3d 412, 422 (E.D. Pa. 2015) (“since the conditions of a market
that make collusion possible are outside the layperson’s body of
knowledge and expertise,” this type of expert testimony may be
helpful to the jury); cf. City of Tuscaloosa v. Harcros Chems.,
Inc., 158 F.3d 545, 565 (11th Cir. 1998) (noting that expert
testimony and data “need not prove the plaintiffs’ case by
themselves; they must merely constitute one piece of the puzzle
that the plaintiffs endeavor to assemble before the jury”).

Fourth, in criminal cases, an expert may not offer an opinion
about the intent of a defendant. To the extent the expert
testimony renders an opinion on the defendant’s intent in joining
or participating in the conspiracy, it is barred under Rule 704(b).
This rule provides: “In a criminal case, an expert witness must
not state an opinion about whether the defendant did or did not
have a mental state or condition that constitutes an element of
the crime charged or of a defense. Those matters are for the trier
of fact alone.” Fed. R. Evid. 704(b).

Fifth, expert testimony, like other evidence, may be
inadmissible if it is unfairly prejudicial under Rule 403. Some
courts have used this basis to exclude expert testimony that the
defendant’s conduct was anticompetitive. See, e.g., Hynix, 2008
WL 73689, at *13 (even assuming expert opinion that certain
conduct was “anticompetitive” was admissible under Rule 702,
the testimony was subject to exclusion under Rule 403 because
its “prejudicial effect greatly outweigh[ed] any purported
relevance”).

III. Circumstances in Which an Expert May Opine
About Whether Certain Factors Are “Consistent
With” Or “Indicative Of” A Conspiracy or
Collusion

As long as the expert does not transgress the foregoing
limitations, there are some circumstances in which economic
expert testimony may be admissible on the existence of a
conspiracy or collusion. The case law advises that the expert
may assist the jury in understanding and identifying certain
factors that may bear on the ultimate issue of whether there was
a conspiracy or collusion. The expert may opine that certain
factors are “consistent with” or “indicative of” collusion without
invading the role of the trial judge to provide the law to the jury
and the role of the jury in deciding the facts of the case.

The following cases illustrate when this type of expert testimony
is allowed:

U.S. Info. Sys., Inc. v. Int’l Bhd. of Elec. Workers Local
Union No. 3, AFL-CIO, 313 F. Supp. 2d 213, 240-41
(S.D.N.Y. 2004) (concluding it would be impermissible
for the expert’s testimony to reach “the ultimate legal
conclusion about whether a conspiracy existed or
anticompetitive conduct actually occurred,” but the
testimony could cover factors tending to show
anticompetitive conduct in a market, whether the expert
believed those factors existed, and the economic
significance of those factors because “[e]conomists

often explain whether conduct is indicative of
collusion”) (emphasis added).

In re Titanium Dioxide Antitrust Litig., No. CIV.A.
RDB-10-0318, 2013 WL 1855980, at *4 (D. Md. May
1, 2013) (permitting economist-expert to “testify as to
certain indicia of collusion and cartel behavior” since
“[c]ourts regularly admit expert testimony regarding
whether conduct is indicative of collusion”) (internal
citation and quotation marks omitted) (emphasis
added).

In re Processed Egg Products Antitrust Litig., 81 F.
Supp. 3d 412, 424 (E.D. Pa. 2015) (“An economic
expert may permissibly testify as to whether certain
conduct is consistent with collusion or an entity or
individual’s self-interest, and, moreover, it is consistent
with sound economic practice to review the factual
record and formulate a hypothesis that can then be
tested using economic theory—the examination of the
factual record is necessary to determine which tests to
run and to confirm that the stories drawn from the data
and from the factual record are consistent.”) (emphasis
added).

In re Urethane Antitrust Litig., No. 04-1616-JWL,
2012 WL 6681783, at *3 (D. Kan. Dec. 21, 2012)
(allowing economic expert to testify “that certain
conduct by the alleged conspirators is consistent with
the existence of an agreement to fix prices”) (emphasis
added).

Fleischman v. Albany Medical Center, 728 F. Supp. 2d
130, 165-66 (N.D.N.Y. 2010) (permitting expert
testimony about “the absence of conspiracy evidence”
because the expert is instead “looking at the evidence
and interpreting the likelihood of a conspiracy based on
certain well accepted economic factors”) (footnote
omitted) (emphasis added).

In re Polypropylene Carpet Antitrust Litig., 93 F. Supp.
2d 1348, 1355 (N.D. Ga. 2000) (concluding that the
expert’s proposed testimony “that the climate of the
polypropylene market during the relevant time period
was consistent with a finding that Defendants engaged
in a conspiracy to fix prices” may “be helpful to the
trier of fact”) (emphasis added).

Permitting economic experts to testify about conduct “consistent
with” a finding of conspiracy or collusion finds analogies
elsewhere in the law. For example, in a drug-crime prosecution,
an expert may not opine that the defendant acted with the intent
to distribute drugs. This testimony is barred by Rule 704(b).
See Fed. R. Evid. 704(b) (“In a criminal case, an expert witness
must not state an opinion about whether the defendant did or did
not have a mental state or condition that constitutes an element
of the crime charged or of a defense. Those matters are for the
trier of fact alone.”). However, the expert may testify short of
this conclusion without crossing the impermissible evidentiary
line because “testimony that, when combined with other
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evidence, might imply or otherwise cause a jury to infer this
ultimate conclusion . . . is permitted under the rule.” United
States v. Wells, 706 F.3d 908, 913 (8th Cir. 2013) (citation and
internal quotation marks omitted). Thus, the expert in Wells
could testify how certain factors were “consistent with” the
ultimate conclusion to be determined by the jury. See id. at 914
(based on “his training and experience,” expert could testify that
“the grouping of purchases was consistent with someone who’s
buying pills for use in manufacturing methamphetamine”
(emphasis added); see also United States v. Combs, 369 F.3d
925, 940 (6th Cir. 2004) (no violation of Rule 704(b) where the
expert testified about “conduct that would be consistent with an
intent to distribute, and left to the jury the final conclusion
regarding whether Combs actually possessed the requisite
intent”) (emphasis added); United States v. Morales, 108 F.3d
1031, 1037 (9th Cir. 1997) (en banc) (Rule 704(b) bars an
expert from “stat[ing] an opinion or draw[ing] an inference
which would necessarily compel the conclusion” about the
defendant’s mental state).

IV. Conclusion

As these cases demonstrate, an economic expert’s testimony can
provide another form of evidence as to whether certain conduct
constitutes a conspiracy or is collusive or anti-competitive.
However, the expert may not invade the province of the trial
court to provide the law to the jury. And the expert may not
invade the jury’s role in applying the law to decide the facts of
the case. While there are risks in proffering this expert
testimony, courts have admitted it where it is helpful to the jury
in understanding the facts in the case and factors that would
indicate a conspiracy, collusion, or other anticompetitive
conduct.
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