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Part | Introduction to the FCPA

1. Introduction
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The Foreign Corrupt Practices Act (*FCPA”) is a U.S.
federal law that prohibits bribery of foreign officials. The
significance of this law can be inferred from the high penalty
amounts that have been imposed in the past few years,
with the top ten penalties ranging between $70 million and
$800 million. Although the FCPA is a US. law, its broad
application to companies and individuals inside and outside
of the US, and the recent increase of FCPA enforcement by
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the U.S. government raise the importance of understanding
the risks of FCPA violation and how to avoid such risks.

2. Countries and Industries with High FCPA Risks
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The Corruption Perception Index (‘CPI") published by
Transparency International gives a perspective on where
companies will find the greatest corruption risk in the
world. This index shows the perceived level of public sector
corruption in 177 countries and territories. Each country
or territory is scored on a scale between O (highly corrupt)
and 100 (very clean). Companies that have or are exploring
possibilities of business and acquisitions in countries with a
CPI score of 50 or below, such as China and Brazil, should be
particularly vigilant in investigating whether their businesses
and local partners comply with applicable anti-corruption

laws.

The U.S. Department of Justice (‘DOJ”) has been particularly
active in investigating companies in the Energy and Life
Science sectors. Oil producing nations tend to rank low in the
CPI scores and the DOJ has announced that Pharmaceuticals
will be a major FCPA investigation targe(tl‘.' Other industries
such as Information Technology, Aerospace and Defense, and
Infrastructure also require careful attention to anti-corruption
compliancg

3. Anti-corruption Provisions of the FCPA
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The FCPA consists of two parts; the anti-corruption
provisions, and the books and records provisions. The anti-
corruption provisions prohibit bribery of foreign government
officials for the purpose of obtaining or retaining business
or securing any improper business advantage. The books
and records provisions apply to issuers registered with or
reporting to the U.S. Securities and Exchange Commission
(“SEC”), and require them to make and maintain accurate
books and records and to implement adequate internal

accounting controls.

Here, we will focus on the anti-corruption provisions of the
FCPA.

E¥Applicable Entity/Individual

The FCPA applies to “issuers” (15 U.S.C. 78dd-1) and
“domestic concerng"’ (15 U.S.C. 78dd-2) based on their
actions anywhere in the world, and also to any non-U.
S. nationals and entities, even if they are not “issuers” or
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“domestic concerns,” if they engage in any act in furtherance
of a corrupt payment while in the territory of the US. (15
U.S.C. 78dd-3), or make use of any instrumentality of U.S.
commerce, such as U.S. mail, wire communications or bank
transactions. For example, involvement in payment of bribes
in US. dollars could subject Japanese companies under the
FCPA.

Any officers, directors, employees, agents or stockholders
acting on behalf of the above are also subject to the FCPA.

It should also be noted that co-conspirators (18 US.C. 371)
and those who abet and aid (18 U.S.C. 2) also become subject
to the FCPA.

Prohibited Act

The FCPA prohibits any offer, payment, promise, or
authorization to pay money or anything of value to any
foreign official, for the purpose of influencing any act or
decision of such foreign official, in order to gain assistance
in obtaining or retaining business, or to gain an improper
business advantage.

The same applies to any offer, payment, promise, or
authorization to pay money or anything of value to “any
person” while “knowing” that such money or value will
be used for the purpose above. One is understood to
have knowledge, even when he/she does not have actual
knowledge of the bribe if he/she should have known from
the facts and circumstances of the transaction that the agent
or distributor paid a bribe, but failed to exercise diligence in
investigating the transaction.

Part Il Successor Liability and FCPA Due Diligence

1. Successor Liability
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Successor liability may be found when a company succeeds
another company’s rights and obligations by acquiring all or
a part of such company.

While whether or not successor liability applies to a
particular transaction depends on the facts involved and
applicable law, in many cases U.S. courts have applied
successor liability not only in civil cases but also in criminal
cases. For example, courts have found surviving companies
of a merger to be liable for the acquired company’s FCPA
violations which occurred prior to the merger, and they have
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also used certain theories to apply successor liability in asset
transfers.

The DOJ and SEC’s “A Resource Guide to the U.S. Foreign
Corrupt Practices Act” (‘Resource Guide”) also mentions that
“[sJuccessor liability applies to all kinds of civil and criminal
liabilities, and FCPA violations are no exception.” This clearly
shows that the DOJ and SEC take the position that acquirers
can be held liable for their target company’s FCPA violations
even if such violations occurred prior to the acquisition.

2. FCPA due diligence
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BEdImportance of FCPA due diligence

An FCPA violation can cause unexpected costs (such as
fines, costs to take remedial measures such as training
and implementing compliance programs, and legal fees),
reputation risks, and ultimately a loss of transaction purpose.
FCPA due diligence is important because of the possibility of
successor liability and because the enforcement authorities’
enthusiastic attitude toward enforcing the FCPA on successors.

Companies can avoid the risks associated with successor
liability by conducting appropriate due diligence and by
detecting violations prior to the transaction. Through due
diligence, companies can prevent future occurrences of
bribery, mitigate corruption risks in the future, allocate
costs related to the violation, conduct fair evaluation of the
company, and allow the acquirer to determine whether the
transaction is truly beneficial to the company or not.

The DOJ and the SEC have also emphasized the increasing
importance of FCPA due diligence in their Resource Guide
and Opinion Releases. For example, DOJ Opinion Release
08-02 mentions DOJ’s interest “in enforcing the FCPA and
promoting FCPA due diligence in connection with corporate
transactions”. This suggests that due diligence in the course
of merger and acquisition negotiations are expected to play a

certain role in identifying FCPA issues.

[ What to consider upon conducting due diligence
Upon conducting an FCPA due diligence investigation, parties
should consider looking into the following;
- Country, industry and client/end-users of the company’s
business activity;
- Dealings with government officials;
- Necessity of governmental permits in foreign countries;

- Anti-corruption compliance policies, procedures and
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training within the company;

- Past and current anti-corruption law violations and
investigation or enforcement actions against the company;
and

- Use and control over third party intermediaries, such
as agents, consultants, distributors, resellers and

subcontractors, and their selection process.

Due diligence of the company’s use and control over third
party intermediaries is especially important as it is often
the case that corrupt payments are made not directly from
the companies themselves but through such intermediaries.
It should be noted that more than 50 % of FCPA
prosecutions involve liability based on the use of agents and
representatives.

3. Measures that may be taken before and after
the merger or acquisition

Pre-acquisition Measures

If an FCPA violation is identified during the due diligence
investigation and the parties decide to go on with the
transaction, the parties may need to reflect the results of the
investigation into the transaction by adjusting the valuation
of the target. More importantly, the parties need to make
sure that the corrupt practice discontinues by including
pre-acquisition and post-acquisition compliance measure
provisions, such as representations and warranties by the
seller, implementation of compliance programs and FCPA
training for employees, as well as provisions related to
establishing compliance committees, discipline for involved
employees and officers, and securing any necessary
cooperation by the parties, including their employees, in the

transaction agreement.

If the violation was related to third party intermediaries, the
parties should also reevaluate any relationships with such
third parties. Further, the DOJ and SEC’s Resource Guide
recommends the parties to consider voluntary disclosure at
this stage. In a case where voluntary disclosure is an option
for the parties, the parties may also consider requesting
an opinion from the DOJ mentioning that the DOJ will not
enforce actions against the acquirer with regard to the
anticipated transaction. However, the parties should keep
in mind the possibility of a slow turnaround, the loss of
confidentiality and the possibility of provoking government
investigation.
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Post-acquisition Measures

Post-acquisition measures are as important as pre-acquisition
measures. This is because if the acquirer continues the same
business in the same manner as the target had conducted
without completely eliminating the corrupt practice, it will
be subject to not only successor liability but its own FCPA
liability. The acquirer should ensure that the compliance
programs are implemented and working, and that they have
appropriate control over the newly acquired business. All
measures taken in relation to the FCPA violation should be

recorded and maintained.

(1)The maximum fine for companies provided under the anti-corruption
provisions of the FCPA is $2 million, and $25 million under the accounting
provisions. However, under the Alternative Fines Act, the courts can impose
up to twice the benefit that the defendant sought to obtain by the corrupt
payment (18 U.S.C. 3571(d)).

(2)FCPAL. BERERAE RIBRVIREEBEXBICHT 2T LD LRIZ. ZhZTh2BE AN
I RU25F ARIESN TS, Alternative Fines ActiCE & H¥IFRIEEI£48%
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W3,

(3)http://cpi.transparency.org/cpi2013/results/

(4)Lanny A. Breuer, November 17,2009 at the 22nd National Forum on the
Foreign Corrupt Practices Act. http://www.justice.gov/criminal/pr/speeches-
testimony/documents/11-17-09aagbreuer-remarks-fcpa.pdf
and November 12, 2009 at The Tenth Annual Pharmaceutical Regulatory
and Compliance Congress and Best Practices Forum http://www.justice.gov/
criminal/pr/speeches-testimony/documents/11-12-09breuer-pharmaspeech.
pdf.

(5)Robert Tarum “The Foreign Corrupt Practices Act Handbook” 2nd ed p. 98

(6)An issuer is a company with a class of securities listed on a U.S. national
securities exchange or any company with a class of securities quoted in the
over the counter market in the U.S. and required to file periodic reports with
the Securities and Exchange Commission (SEC).

(7)A domestic concern is any citizen, national or resident of the U.S. or any
entity that is organized under the laws of the U.S. or has its principal place
of business in the U.S.
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