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The Cartel and Criminal Practice Committee is pleased to publish our second 
newsletter for the 2013-2014 year.  On behalf  of  the Committee, we thank our 
newsletter editors, Jennifer Dixton, Joyce Choi, Adam Hemlock, Jeffrey Martino, 
Melissa Mahurin Whitehead, Nicholas Gaglio and John Briggs for their work on the 
Spring edition.*  We also thank our contributing authors.  We are pleased to offer 
another issue touching upon on a variety of  current topics in the area of  criminal 
antitrust practice in the U.S. and abroad.    

Robert Connolly writes his final article in a two-part series about the history of  
criminal penalties for antitrust offenses in the U.S.  Part Two focuses on the 
development of  the of  Sherman Act penalties up to present day record setting 
sentences.  Mark Krotoski offers insight on what would make a successful anti-cartel 
program.  Eva Cole, Erica Smilevski, and Cristina Fernandez analyze the Antitrust 
Division’s changes to the model plea agreement implemented by AAG William Baer.  
Adam Hemlock and Wendy Fu provide an overview of  potential non-antitrust 
charges in cartel matters that may bolster the government’s case and strengthen its 
negotiation position.  Daniel Duk-ki Moon and Christine Ryu discuss what it takes for 
companies applying for amnesty to also qualify under ACPERA.  Kirsten Donnelly 
and Verity Doyle explain the significant institutional and substantive cartel offense 
reforms that are now occurring in the U.K.  Laura Cooper, Antonio Di Domenico, 
Eric Hochstadt, and Kaj Rozga highlight some procedural and substantive differences 
for indirect purchaser claims between the Canadian and U.S. legal systems and provide 
guidance on representing clients in cross-border cases in light of  the widening gap 
between the two jurisdictions.  Finally, Meghan Iorianni provides us with an 
international update on the Libor/Euribor matters. 
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Essential Elements For An Effective Anti-
Cartel Program 
by Mark L. Krotoski50  
 

 

 

In the increasingly global economy, criminal antitrust enforcement remains 

essential to promote competition and protect consumers both domestically 

and internationally.  From a law enforcement perspective, over time some 

elements have proven essential as part of an effective anti-cartel program.  

Some of these elements include the role of (1) transparency about applicable 

enforcement policies, (2) predictability and certainty in sentencing, (3) an 

effective leniency program to encourage early self-reporting at the risk of 

severe sanctions, and (4) international coordination and cooperation 

enforcement efforts.  In combination, these elements help reinforce the 

primary objectives of antitrust laws.  After a brief review of the Sherman Act 

and summary of some of the unique challenges in criminal antitrust 

enforcement, each of these elements is considered below in the context of 

how they promote anti-cartel efforts.   

Overview:  Criminal Enforcement Under The Sherman Act 

In the United States, the Sherman Act continues to provide a primary means to promote competition, 

protect consumers, and punish and deter per se criminal anticompetitive conduct.  See 15 U.S.C. § 1.  As the 

U.S. Supreme Court observed long ago: 

The Sherman Act … rests on the premise that the unrestrained interaction of competitive forces will 

yield the best allocation of our economic resources, the lowest prices, the highest quality and the 

greatest material progress, while at the same time providing an environment conducive to the 

preservation of our democratic political and social institutions.51   

                                                                    

 

 

 

50  Ass’t Chief, National Criminal Enforcement Section, Antitrust Div., U.S. Dep’t of Justice.  This article is based on 

comments prepared for the Taiwan International Conference on Competition Policy and Law.  The views expressed 

do not necessarily reflect those of the United States Department of Justice.  
51  Northern Pacific Railway Co. v. United States, 356 U.S. 1, 5 (1958).  

 

 

Mark Krotoski 
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Criminal antitrust enforcement focuses on per se (or so-called “hard core”) violations which are reserved for 

conduct without any societal benefit.52  Per se unlawful conduct includes price fixing, market allocation, and 

bid rigging.  For example, price fixing is well-recognized as per se unlawful because of its “pernicious effect 

on competition and lack of any redeeming virtue.”53  Because of the adverse impact of price fixing on 

competition and consumers, justification evidence is considered 

irrelevant both at trial,54 and at sentencing.55   

The criminal penalties are reinforced with civil provisions which 

promote deterrence and compliance with the law.  For example, a 

criminal conviction may be used as prima facie evidence of the 

anticompetitive conduct in a subsequent civil action.56  Civil parties 

may seek treble damages.57  These statutory policies reflect a 

                                                                    

 

 

 

52  As the Supreme Court has noted, “Per se rules are invoked when surrounding circumstances make the likelihood of 

anticompetitive conduct so great as to render unjustified further examination of the challenged conduct.”  National 

Collegiate Athletic Assn. v. Board of Regents of University of Oklahoma, 468 U. S. 85, 103-04 (1984); see also National Society of 

Professional Engineers, 435 U. S. at 692 (agreements are per se illegal only if their “nature and necessary effect are so 

plainly anticompetitive that no elaborate study of the industry is needed to establish their illegality”).  
53  Northern Pacific Railway, 356 U.S. at 5 (“[T]here are certain agreements or practices which because of their pernicious 

effect on competition and lack of any redeeming virtue are conclusively presumed to be unreasonable and therefore 

illegal without elaborate inquiry as to the precise harm they have caused or the business excuse for their use” including 

“price fixing, division of markets,” and bid rigging.). 
54  See, e.g., Arizona v. Maricopa County Medical Soc., 457 U.S. 332, 351 (1982) (“The anticompetitive potential inherent in 

all price-fixing agreements justifies their facial invalidation even if procompetitive justifications are offered for some.”) 

(footnote omitted); Northern Pacific Railway, 356 U.S. at 5 (noting the “principle of per se unreasonableness … avoids 

the necessity for an incredibly complicated and prolonged economic investigation into the entire history of the 

industry involved, as well as related industries, in an effort to determine at large whether a particular restraint has been 

unreasonable—an inquiry so often wholly fruitless when undertaken.”).   
55  See, e.g., U.S.S.G. § 2R1.1 cmt. Background (noting price fixing agreements are “so plainly anticompetitive that they 

have been recognized as illegal per se, i.e., without any inquiry in individual cases as to their actual competitive effect”) (emphasis 

added).   
56  See 15 U.S.C. § 16(a) (noting that a conviction in a “criminal proceeding brought by or on behalf of the United 

States under the antitrust laws to the effect that a defendant has violated said laws shall be prima facie evidence against 

such defendant in any action or proceeding brought by any other party against such defendant under said laws as to all 

matters respecting which said judgment or decree would be an estoppel as between the parties thereto”).   
57  15 U.S.C. § 15 (permitting recovery of “threefold the damages … and the cost of suit, including a reasonable 

attorney’s fee”); see also Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 635 (1985) (“The treble-

damages provision wielded by the private litigant is a chief tool in the antitrust enforcement scheme, posing a crucial 

deterrent to potential violators.”).   

 

By nature, the collusive conduct 

is secretive.…  [I]n a number 

of cases, co-conspirators have 

planned their meetings outside 

the United States to evade 

detection by law enforcement. 
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balanced approach to discourage and deter per se anticompetitive conduct with substantial criminal and civil 

consequences. 

Policy Objectives Confronting Unique Challenges 

Against the statutory framework, the prosecution of Sherman Act violations presents unique challenges.  

Cartels are normally difficult to detect.  By nature, the collusive conduct is secretive. The information about 

the price fixing, bid rigging or market allocation is typically restricted to a few individuals among 

competitors.  Many cases involve sophisticated actors and executives. Participants may take affirmative steps 

to evade detection by law enforcement.  For example, in a number of cases, co-conspirators have planned 

their meetings outside the United States to evade detection by law enforcement.   

Given these challenges, policies can focus on both prevention and detection.  First, anti-cartel enforcement 

efforts can seek to prevent per se unlawful conduct at the inception.  Steps can be taken to promote a better 

awareness of the laws and an understanding of the risks and consequences of violating it.   

Second, policies can be implemented to facilitate the detection of 

per se anticompetitive conduct.  For example, as noted below, the 

Antitrust Leniency Program has been designed to impose a 

“threat of severe sanctions,” heightened fear of detection, and to 

support transparency and predictability in enforcement.  This 

approach provides incentives for an executive or decision-maker 

engaged in anticompetitive behavior to disclose unlawful 

conduct. Some significant international cartels have been 

exposed and busted based on these policies.   

Transparency Role 

Transparency about governing policies serves a key role as part of any anti-cartel program.  Transparency 

promotes an understanding about the law, the enforcement of the law, and the consequences of violating it.  

With this greater awareness about the process, predictability and certainty in enforcement encourages 

compliance with the law and cooperation with law enforcement officials.  

Transparency promotes the criminal justice objectives of deterrence, retribution, rehabilitation, and 

incapacitation (as discussed below).  Information about the enforcement program may avert unlawful 

conduct at its inception or may contribute to the termination of ongoing anticompetitive conduct by 

cooperating with law enforcement (such as by participating in the Leniency Program, described further 

The sentencing process serves a 

central role in promoting 

predictability and certainty in 

criminal antitrust enforcement.   
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below).  The Antitrust Division public website contains a wealth of information about recent cases, policies 

and speeches.  Transparency is provided about each phase of the criminal justice process.58   

Much of the information about the criminal program is publicly available online,59 including applicable 

statutes and guidelines,60 model plea agreements,61 and criminal policy speeches.62  Specific policies about the 

conditional requirements to qualify for the Leniency Program are provided.63  The model letters used as part 

of the conditional leniency process are available online.64  Press releases share information about case 

outcomes.65  Public filings, including the case charges and plea agreements, are available for many cases 

online.66   

                                                                    

 

 

 

58  This policy of transparency has been in place for many years.  Deputy Assistant Attorney General for Criminal 

Enforcement Scott D. Hammond has stated:      

The Division has sought to provide transparency in the following enforcement areas: (1) transparent 

standards for opening investigations; (2) transparent standards for deciding whether to file criminal charges; 

(3) transparent prosecutorial priorities; (4) transparent policies on the negotiation of plea agreements; (5) 

transparent policies on sentencing and calculating fines; and (6) transparent application of our Leniency 

Program. 
59  Criminal enforcement information is available at:  http://www.justice.gov/atr/public/criminal/index.html.  
60  Statutory provisions and guidelines of the Antitrust Division are available at http://www.justice.gov/atr/ 

public/divisionmanual/chapter2.pdf.  
61  For the model corporate plea agreement, seehttp://www.justice.gov/atr/public/criminal/302601.pdf; for the 

model individual plea agreement, seehttp://www.justice.gov/atr/public/criminal/302600.pdf.   
62  Criminal policy speeches are regularly updated online at: http://www.justice.gov/atr/public/speeches/speech-

criminal.html.  
63 Leniency Program policy documents are publicly available at http://www.justice.gov/atr/ 

public/criminal/leniency.html.   
64  The model leniency letters include:  (1) Model Corporate Conditional Leniency Letter; (2) Model Individual 

Conditional Leniency Letter; (3) Model Dual Investigations Leniency Letter used when the corporate leniency 

applicant is a subject, target, or defendant in another Antitrust Division investigation; and (4) Model Dual 

Investigations Acknowledgement Letter for Employees, which are available on the Leniency Program Page at 

http://www.justice.gov/atr/public/criminal/leniency.html.   
65 Press releases for twenty-two years are available online at http://www.justice.gov/atr/ 

public/press_releases/2014/index.html.  
66 Case filings for many cases since December 1994 are available at http://www.justice.gov/atr/ 

cases/index.html#page=page-1.  
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The public website also contains information about lodging a formal complaint about potential criminal 

conduct.67  Transparency also includes outreach and education 

efforts which help promote awareness of the policies and 

consequences.   

These transparency steps help promote both prevention and 

detection objectives.  Information about enforcement policies and 

specific court and program documents is readily available.  

Consequently, an understanding about the risks and consequences is 

enhanced for criminal antitrust conduct.   

Sentencing Policies 

The sentencing process serves a central role in promoting 

predictability and certainty in criminal antitrust enforcement.  

Individuals and companies should have a fair understanding about 

what punishment they are likely to face for criminal violations of the 

Sherman Act.  This understanding provides context to the risk-reward calculus of decision makers who may 

contemplate price fixing, market allocation or bid rigging conduct.  Sentencing predictability also advances 

the established criminal justice goals of deterrence, retribution, rehabilitation and incapacitation.68   

Four primary questions are raised about sentencing in criminal antitrust enforcement:  (1) What are the 

maximum criminal penalties and related trends toward higher sentences?  (2) What is the position of the 

U.S. Department of Justice for Sherman Act violations in the sentencing process?  (3) What policies guide 

the Court’s discretion and decision in imposing the sentence?  (4) What are the trends concerning the 

sentences imposed in criminal antitrust cases over the past few decades?   

                                                                    

 

 

 

67  Information to lodge a complaint and how the report is handled is available at http://www.justice.gov/atr/ 

contact/newcase.html.   
68  See, e.g., Tapia v. United States, 564 U.S. _, 131 S.Ct. 2382, 2387–88, 180 L.Ed.2d 357 (2011) (listing “retribution, 

deterrence, incapacitation, and rehabilitation” as “the four purposes of sentencing generally”); see also United States v. 

Dyer, 216 F.3d 568, 570 (7th Cir. 2000) (“The principal objectives of criminal punishment that guide the design and 

application of the federal sentencing guidelines are retribution, deterrence, and incapacitation.”) (citing, inter alia, 18 

U.S.C. §§ 3553(a), (b)). 

   

[S]ince the early 1970s, there 

has been a consistent effort in 

the United States to increase 

the criminal penalties for 

Sherman Act violations....  

These statutory increases have 

enabled significantly higher 

maximum prison terms and 

criminal fines.     
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Trend To Increase The Maximum Penalties 

On the first question, since the early 1970s, there has been a consistent effort in the United States to 

increase the criminal penalties for Sherman Act violations.  One primary objective has been to promote 

greater deterrence in light of the serious nature of antitrust violations.  These statutory increases have 

enabled significantly higher maximum 

prison terms and criminal fines.     

During the thirty years between 1974 

and 2004, the criminal fines under the 

Sherman Act were increased through a 

series of amendments from a maximum 

of $50,000 to $100 million for 

corporations, and from $50,000 to $1 

million for individuals.  The Alternative 

Fines Act further allowed for fines in 

excess of $100 million based on twice 

the gross pecuniary gain or gross 

pecuniary loss from the offense 

(discussed further below).  The 

maximum period of incarceration 

increased from one year, as a 

misdemeanor, to ten years, as a felony.  

These higher criminal penalties have 

allowed the Antitrust Division to 

prosecute and seek and courts to 

impose significantly stronger 

punishment for per se unlawful 

conspiracies.   

 

 

Highest Criminal Corporate Fines  
for Sherman Act Violations To Date 

 
Defendant (FY) Product Fine 

($Millions) 
AU Optronics Corporation of 
Taiwan (2012) 

Liquid Crystal Display 
(LCD) Panels 

$500 

F. Hoffmann-La Roche, Ltd. 
(1999) 

Vitamins $500 

Yazaki Corporation (2012) 
Automobile Parts 

$470 

Bridgestone Corporation (2014) Automotive Anti-
Vibration Rubber 
Parts 

$425 

LG Display Co., Ltd  

LG Display America (2009) 

Liquid Crystal Display 
(LCD) Panels 

$400 

Société Air France and 

Koninklijke Luchtvaart 
Maatschappij, N.V. (2008) 

Air Transportation 

(Cargo) 

$350 

Korean Air Lines Co., Ltd.  (2007) Air Transportation 

(Cargo & Passenger) 

$300 

British Airways PLC (2007) Air Transportation 

(Cargo & Passenger) 

$300 

Samsung Electronics Company, 
Ltd.  Samsung Semiconductor, 
Inc. (2006) 

DRAM $300 

BASF AG (1999) Vitamins $225 

CHI MEI Optoelectronics 
Corporation (2010) 

Liquid Crystal Display 
(LCD) Panels 

$220 

Furukawa Electric Co. Ltd. (2012) Automotive Wire 
Harnesses & Related 
Products 

$200 

Source:  http://www.justice.gov/atr/public/criminal/sherman10.pdf 
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Summary Of Amendments Resulting In Higher Criminal Penalties During 1974 to 2004 

In the Antitrust Procedures and Penalties Act of 1974, Congress elevated Sherman Act convictions from a 

misdemeanor to a felony.69  In the Antitrust Criminal Penalty Enhancement and Reform Act of 2004, 

Congress increased the maximum corporate fine for Sherman Act criminal violations by tenfold, from $10 

million to $100 million.70  At the same time, fines for individuals were nearly tripled, from $350,000 to a 

maximum of $1 million.  The maximum prison term for individuals was also increased from three years to 

ten years.   

In response to the higher statutory penalties in 2004, the Sentencing Guideline Commission increased the 

recommended penalties for antitrust offenses under the Sentencing Guidelines in 2005.71  The sentencing 

amendment was adopted in direct response to “congressional concern about the seriousness of antitrust 

offenses and provide[d] for antitrust penalties that are more proportionate to those for sophisticated 

frauds….”72   

Alternative Fines Act:  18 U.S.C. § 3571(d) 

Supplementing the higher penalties specified in the Sherman Act, the Alternative Fines Act, 18 U.S.C. § 

3571(d),73 permits criminal fines in excess of $1 million dollars for individuals or $100 million for 

companies.  Under this section, an alternative maximum fine of twice the gross gain or gross loss from the 

offense may be imposed.74  This federal provision, which was based on the Model Penal Code and other 

                                                                    

 

 

 

69  See Pub. L. No. 93-528, § 3, 88 Stat. 1706, 1708 (1974) (establishing violations of the Sherman Act as felonies) 

(codified at 15 U.S.C. § 1); see also H. Rep. No. 93-1463, 93rd Cong., 2d Sess. 10 (1974) (noting purpose to “increase[] 

the maximum fine levels for all federal criminal offenses except petty offenses”), reprinted in 1974 U.S. CODE CONG. & 

ADMIN. NEWS 6535, 6540; S. Rep. No. 93-298, 93rd Cong., 1st Sess. 4 (1973).      
70  Pub. L. No. 108-237, § 215, 118 Stat. 665, 665-66, 668 (2004) (codified at 15 U.S.C. § 1).        
71  The penalties included a higher base offense level and adjustments to the volume of commerce table.  See 2005 

Proposed Amendments to the Sentencing Guidelines, Policy Statements, and Official Commentary, 5-7 (April 29, 

2005) (concerning U.S.S.G. app. C., amend. 678), http://www.ussc.gov/Legal/Amendments/ 

Official_Text/20050429_Amendments.pdf.   
72  Id. at 7.   
73  Section 3571(d) provides: 

ALTERNATIVE FINE BASED ON GAIN OR LOSS. - If any person derives pecuniary gain from the 

offense, or if the offense results in pecuniary loss to a person other than the defendant, the defendant may be 

fined not more than the greater of twice the gross gain or twice the gross loss, unless imposition of a fine 

under this subsection would unduly complicate or prolong the sentencing process.   
74  Section 3571(d) was enacted in the Criminal Fine Improvements Act of 1987, § 6, P.L. 100-185, 101 Stat. 1280 

(Dec. 11, 1987).  According to the House Report, the provision retained the standard under 18 U.S.C. § 3623(c)(1) 

(1984), and expanded the application to situations in which “the defendant knows or intends that his conduct will 
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statutes,75 was originally enacted in 1984 as part of a congressional effort to “make criminal fines a tougher 

punishment.”76  As noted in the House Report, “The most effective way to ensure that the wrongdoer does 

not profit is to base the fine upon the pecuniary gain of the defendant.”77  Larger fines against organizations 

were recognized as necessary “since organizations generally have greater resources than individuals.” Since 

organizations cannot be incarcerated significant fines could deter criminal conduct by corporations.78   

 Southern Union Decision 

The Supreme Court recently considered Section 3571(d) and other 

criminal fine provisions which increase the fine above the statutory 

maximum.79  The Court specifically noted that Section 3571(d) had 

“been used to obtain substantial judgments against organizational 

defendants,” including a $400 million fine in a criminal antitrust case, 

along with other criminal fines.80  The Court concluded that a district 

court may not impose a sentence “that enlarges the maximum 

                                                                    

 

 

 

benefit another person financially.”  H. Rep. No. 100–390, 100th Cong., 1st Sess. 6 (1987).  The earlier version of the 

statute, under 18 U.S.C. § 3623(c)(1) (1984), provided:  

If the defendant derives pecuniary gain from the offense, or if the offense results in pecuniary loss to another 

person, the defendant may be fined not more than the greater of twice the gross gain or twice the gross loss, 

unless imposition of a fine under this subsection would unduly complicate or prolong the sentencing process.  

(repealed Nov. 1, 1987).  

75  Model Penal Code (First), § 6.03(5) (fines above specified ceiling amounts may be in “any higher amount equal to 

double the pecuniary gain derived from the offense by the offender”); H. Rep. No. 98–906, 98th Cong., 2d Sess. 17 

(1984) (citing other statutes that increase the criminal fine based on a multiple of the loss to the victim or gain to the 

offender), reprinted in 1984 U.S. CODE CONG. & ADMIN. NEWS 5433; see also Southern Union Company v. United States, 

567 U.S. _, n.4, 132 S.Ct. 2344, 2351 n.4 (2012) (citing 18 U. S. C. § 645 (embezzlement fine by officers of United 

States courts up to twice the value of the money embezzled); § 201(b) (fine for bribery of public officials of up to 

three times the value of the bribe).   
76  H. Rep. No. 98–906, 98th Cong., 2d Sess. 4 (1984), reprinted in 1984 U.S. CODE CONG. & ADMIN. NEWS 5433.      
77  Id. at 17.   
78  Id.   
79  See Southern Union Company v. United States, 567 U.S. _, 132 S.Ct. 2344, 183 L.Ed.2d 318  (2012). 
80  See Southern Union Company, 132 S.Ct. at  2351-52 (citing $400 million corporate fine in the Amended Judgment in 

United States v. LG Display Co., Ltd., No. 08–CR–803–SI (ND Cal.) (involving a Korean corporation)).    

To date, the Antitrust Division 

has used the Alternative Fines 

Act provision to obtain twenty-

six corporate fines exceeding 

$100 million dollars. 
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punishment a defendant faces beyond what the jury's verdict or the defendant's admissions allow.”81   

The Southern Union decision clarifies that a jury must find beyond a reasonable doubt that the facts support a 

higher fine imposed under Section 3571(d).  In criminal antitrust cases, if a fine of more than the statutory 

maximum corporate fine of $100 million or more than the statutory maximum individual fine of $1 million 

is sought,82 the Division must present evidence and a jury must first make a finding in support of the gross 

gain or gross loss.  The statute then allows the court to impose a corporate fine that is “the greater of twice 

the gross gain or twice the gross loss.”    

The form of proof will depend on the facts of the case.  As the Supreme Court recognized, the evidence 

may include admissions by the defendant.83  For example, statements by corporate officers may be sufficient 

to establish the gain or loss.  In some cases, expert testimony might be appropriate.     

As a recent criminal antitrust example, in the AU Optronics jury trial, which was decided before the Southern 

Union decision, the prosecutors presciently presented a Special Verdict Form which asked the jury to 

determine the amount of the gross gain from the offense.  The jury determined that “the amount of 

combined gross gains derived from the conspiracy” was “$500 million or more.”84  Based on this jury 

finding, the court separately determined the sentence.  A sentence of $500 million was ultimately imposed 

on the corporation.85  This case provides a useful example of how the evidence would be presented at trial 

and how the jury would be asked to make the required finding following the Southern Union decision.   

                                                                    

 

 

 

81  Southern Union Company, 132 S.Ct. at 2352.  The Court extended the holding in Apprendi v. New Jersey to criminal 

fines.  See Southern Union Company, 132 S.Ct. at 2357 (concluding “the rule of Apprendi applies to criminal fines”); see 

also Apprendi v. New Jersey, 530 U.S. 466, 490 (2000) (“[o]ther than the fact of a prior conviction, any fact that increases 

the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a 

reasonable doubt.”).  Consequently, “[t]he Sixth Amendment reserves to juries the determination of any fact, other 

than the fact of a prior conviction, that increases a criminal defendant's maximum potential sentence.” Southern Union 

Company, 132 S.Ct. at 2348-49.  
82  Pub. L. No. 108-237, § 215, 118 Stat. 665, 665-66, 668 (2004) (codified at 15 U.S.C. § 1).        
83  Southern Union Company, 132 S.Ct. at 2352; see also United States v. Day, 700 F.3d 713, 731 (4th Cir. 2012) (the 

defendant’s admissions established the gain and loss as required under Apprendi and Southern Union).   
84  See United States v. AU Optronics Corp., Special Verdict Form, Criminal Case No. CR-09-0110 (ND CA March 13, 

2012) (Doc. No. 851).  The AU Optronics Corporation case is presently pending on appeal before the Ninth Circuit 

Court of Appeals.  See United States v. Au Optronics Corp., et al., (9th Cir. 2013) (Nos. 12-10492, 12-10493, 12-10500, 12-

10514).  
85  See United States v. AU Optronics Corp., Judgment in a Criminal Case, Criminal Case No. CR-09-0110 (ND CA Oct. 

2, 2012) (Doc. No. 976).   
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 Corporate Case Examples Applying Section 3571(d) 

To date, the Antitrust Division has used the Alternative Fines Act provision to obtain twenty-six corporate 

fines exceeding $100 million dollars.86  These fines have been imposed over the past eighteen years.   

A few case examples are noted.  So far, the highest criminal fine of $500 million has been imposed in two 

cases.  The most recent case was the previously mentioned AU Optronics Corporation case, following a jury 

trial conviction involving a conspiracy to fix the prices of thin-film transistor LCD panels sold worldwide.87  

The first $500 million criminal fine was imposed fifteen years ago in 

the prosecution of the Swiss pharmaceutical company F. Hoffmann-

La Roche, Ltd., which agreed to pay the fine for conspiring to raise 

and fix prices and allocate market shares for certain vitamins.88  The 

same case resulted in a criminal fine of $225 by German firm BASF 

Aktiengesellschaft for participating in the same vitamin conspiracy.89   

More recently, this year, Bridgestone Corporation, based in Japan, 

agreed to pay a $425 million criminal fine for conspiring to fix prices 

of automotive anti-vibration rubber parts.90  Two years earlier, as part 

of the same investigation, the Antitrust Division obtained a $470 

million criminal penalty against Yazaki Corporation, a Japanese supplier of automotive electrical 

components.91  Last September 2013, Attorney General Eric H. Holder, Jr. announced that nine companies 

                                                                    

 

 

 

86 See Sherman Act Violations Yielding a Corporate Fine of $10 Million or More (March 1, 2014), 

http://www.justice.gov/atr/public/criminal/sherman10.pdf.   
87  See United States v. AU Optronics Corp., Criminal Case No. CR-09-0110 (ND CA June 10, 2010).  For the 

superseding indictment alleging the charges, see Error! Hyperlink reference not 

valid.http://www.justice.gov/atr/cases/f259800/259889.htm; for the sentencing press release see 

http://www.justice.gov/atr/public/press_releases/2012/287189.htm.   
88  See United States v. F. Hoffmann-La Roche, Ltd., Criminal Case No. 99-CR-184-R (ND Texas May 20, 1999).  For the 

information alleging the charge, see http://www.justice.gov/atr/cases/f2400/2452.pdf; for the plea agreement see 

http://www.justice.gov/atr/cases/f2400/hoffman.pdf.   
89  See United States v. BASF Aktiengesellschaft, Criminal Case No. 3:99-CR-200-R (ND Texas May 20, 1999).  For the 

information alleging the charge, see http://www.justice.gov/atr/cases/f2400/2453.pdf; for the plea agreement see 

http://www.justice.gov/atr/cases/f2400/basf.pdf.   
90  See United States v. Bridgestone Corp., Criminal Case No. CR-14-CR-68-JZ.  For the information alleging the charge, 

see http://www.justice.gov/atr/cases/f303800/303808.pdf; and for the case press release, see 

http://www.justice.gov/atr/public/press_releases/2014/303743.pdf.   
91  See United States v. Yazaki Corp., Criminal Case No. 2:12-cr-20064-DML-MKM (ED Michigan March 1, 2012).  For 

the information alleging the three charges, see http://www.justice.gov/atr/cases/f280000/280050.pdfError! 

The policy of the Antitrust 

Division is to request prison 

terms “for all defendants 

domestic and foreign.” 
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agreed to pay criminal fines totaling more than $740 million.92  To date, the ongoing investigation into price 

fixing and bid rigging in the automotive parts industry has resulted in 26 corporate plea agreements totaling 

more than $2 billion in criminal fines.93   

These cases demonstrate that the Antitrust Division can and will use the Alternative Fine Provision where it 

can establish twice the gain or loss resulting from the pecuniary gain of the offense.  While most of the cases 

have involved corporate plea agreements, the Antitrust Division has also demonstrated that it can prove the 

gain or loss if necessary at trial.   

 Summary 

The congressional trend to increase the maximum penalties over the past few decades reflects the need to 

send a strong message that criminal anticompetitive conduct will be subject to strict punishment.  As the 

maximum criminal penalties have increased under law, the criminal penalties have risen in criminal 

prosecutions.  

It is generally recognized around the world that higher penalties promote deterrence and the other 

objectives of criminal antitrust enforcement.  Increased penalties in other countries have been identified as a 

key factor in antitrust enforcement efforts.94  These responses from other countries are consistent with the 

experience in the United States.   

                                                                    

 

 

 

Hyperlink reference not valid.; for the plea agreement see http://www.justice.gov/atr/cases/f280600/280689.pdf; 

and for the case press release, see http://www.justice.gov/atr/public/press_releases/2012/279734.pdf.    
92  See Press Release, U.S. Dep’t of Justice, Nine Automobile Parts Manufacturers And Two Executives Agree To 

Plead Guilty To Fixing Prices On Automobile Parts Sold To U.S. Car Manufacturers And Installed In U.S. Cars (Sept. 

26, 2013), http://www.justice.gov/atr/public/press_releases/2013/300969.pdf. 
93  See Press Release, U.S. Dep’t of Justice, Bridgestone Corp. Agrees To Plead Guilty To Price Fixing On 

Automobile Parts Installed In U.S. Cars (Feb. 13, 2014), http://www.justice.gov/atr/public/ 

press_releases/2014/303743.pdf.  
94  See, e.g., Trends and Developments in Cartel Enforcement Presented at the Ninth Annual ICN Conference in 

Istanbul, Turkey 5, 6 (April 29, 2010) (surveying 46 jurisdictions on enforcement issues) (43 of 46 countries listing 

“increased penalties” as one of the “changes/developments” in “competition law [that] have impacted” the country’s 

“cartel enforcement program over the last 10 years”), http://www.internationalcompetitionnetwork.org/ 

uploads/library/doc613.pdf.  The 46 surveyed countries included:  (1) Argentina; (2) Australia; (3) Austria; (4) Brazil; 

(5) Bulgaria; (6) Canada; (7) Chile; (8) Croatia; (9) Cyprus; (10) Czech Republic; (11) Denmark; (12) Egypt; (13) El 

Salvador; (14) Estonia; (15)  European Union; (16) Finland; (17) France; (18) Germany; (19) Greece; (20) Hungary; 

(21) Ireland; (22) Israel; (23) Japan; (24) Jersey; (25) Korea; (26) Mexico; (27) Mongolia; (28) Netherlands; (29) New 

Zealand; (30) Norway; (31) Pakistan; (32) Panama; (33) Peru; (34) Poland; (35) Portugal; (36) Romania; (37) Russia; 

(38) South Africa; (39) Spain; (40) Sweden; (41) Switzerland; (42) Taiwan; (43) Turkey; (44) United States; (45) United 

Kingdom; and (46) Vietnam.   
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Position of the Antitrust Division During the Sentencing Process for Individuals 

A second important element advancing predictability and certainty in sentencing concerns how the 

Department of Justice will respond with respect to sentencing during a criminal prosecution.  The Antitrust 

Division is committed to clear and consistent enforcement.  The position of the Division is reinforced in a 

variety of public statements and in cases.     

At sentencing, the government will be asked for its position on the recommended sentence.  The policy of 

the Antitrust Division is to request prison terms “for all defendants domestic and foreign.”95  While the final 

sentence imposed will ultimately be up to the court, the prosecutors will consistently urge the court to 

impose prison terms.   

Significant prison terms have been imposed.  For example, last year one executive recently received a five-

year prison term in a conspiracy to fix rates for coastal water freight transportation between the continental 

U.S. and Puerto Rico.96  Four-year prison terms have been imposed in other cases.97  In the ongoing auto 

parts investigation, 28 individuals have been charged so far,98 with the sentences ranging from one year and 

one day to twenty-four months.99   

                                                                    

 

 

 

95  Scott D. Hammond, Dep. Ass’t Att’y Gen. for Criminal Enforcement, The Evolution of Criminal Antitrust 

Enforcement Over the Last Two Decades, at 7 (Feb. 25, 2010) [hereinafter Evolution of Criminal Antitrust 

Enforcement] (emphasis in original); id. (“The Division will not agree to a ‘no-jail’ sentence for any defendant, and 

our practice is not to remain silent at sentencing if a defendant argues for a no-jail sentence.”); see also Scott D. 

Hammond, Dep. Ass’t Att’y Gen. for Criminal Enforcement, Charting New Waters in International Cartel 

Prosecutions, at 16 (March 2, 2006) (noting Division policy of “insist[ing] on jail sentences for all defendants – domestic 

and foreign”) [hereinafter “Charting New Waters”], http://www.justice.gov/atr/public/speeches/214861.pdf.  
96  See Press Release, U.S. Dep’t of Justice, Former Sea Star Line President Sentenced to Serve Five Years in Prison 

for Role in Price-Fixing Conspiracy Involving Coastal Freight Services between the Continental United States and 

Puerto Rico (Dec. 6, 2013), http://www.justice.gov/atr/public/press_releases/2013/302027.htm. 
97  See Press Release, U.S. Dep’t of Justice, Executives Of Iowa-Ready Mix Concrete Companies Sentenced To Serve 

Prison Sentences For Price Fixing And Bid Rigging (Feb. 8, 2011); United States v. Steven Keith VandeBrake, Criminal 

Case No. 10-CR-04025-MWB (ND Iowa 2011).  For the information alleging the charge, see 

http://www.justice.gov/atr/cases/f260100/260126.pdf; for the plea agreement see http://www.justice.gov/atr/ 

cases/f260100/260124.pdf.  The VandeBrake sentence was affirmed on appeal.  United States v. VandeBrake, 679 F.3d 

1030 (8th Cir. 2012), cert. denied, 133 S.Ct. 1457 (2013); see also Press Release, U.S. Dep’t of Justice, Former Shipping 

Executive Sentenced To 48 Months In Jail For His Role In Antitrust Conspiracy (Jan. 30, 2009); United States v. Peter 

Baci, Criminal Case No. 08-CR-00350-JRK (MDFL 2008).  For the information alleging the charge, see 

http://www.justice.gov/atr/cases/f237900/237979.pdf; for the plea agreement see http://www.justice.gov/ 

atr/cases/f238800/238829.pdf. 
98  See Press Release, U.S. Dep’t of Justice, Bridgestone Corp. Agrees To Plead Guilty To Price Fixing On 

Automobile Parts Installed In U.S. Cars (Feb. 13, 2014), http://www.justice.gov/atr/ 
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As Congress has recognized, strong criminal penalties are necessary to promote deterrence given the 

pernicious nature of the criminal per se unlawful violations.  The Division focuses on decision makers “who 

we have reason to believe were involved in criminal wrongdoing and who are potential targets of our 

investigation.”100  

As already noted, with regard to corporations, the Antitrust Division has a track record of seeking and 

obtaining large criminal fines.  Since 2009, more than $4.2 billion in criminal fines have been imposed in 

antitrust prosecutions.101  In terms of predictability and certainty, potential violators of the Sherman Act can 

understand that the Antitrust Division will seek strong and appropriate punishment at sentencing.   

Judicial Sentencing Policies 

On the third issue, what policies guide the courts in deciding a fair and appropriate sentence for criminal 

Sherman Act violations?  For antitrust cases, the relevant sentencing policies provide a presumption for 

incarceration and significant fines given the serious nature of the offense.   

 Sentencing Process Overview 

As a threshold matter, to understand the sentencing policies, it is useful to consider the process under which 

sentences are imposed.  In 2005, in a landmark ruling, the Supreme Court gave more discretion to district 

courts to determine a final criminal sentence.102  Certain sentencing policies or guidelines have been 

established to guide the court’s discretion in imposing a sentence following an antitrust conviction.   

                                                                    

 

 

 

public/press_releases/2014/303743.pdf;98 See Press Release, U.S. Dep’t of Justice, Bridgestone Corp. Agrees To 

Plead Guilty To Price Fixing On Automobile Parts Installed In U.S. Cars (Feb. 13, 2014), 

http://www.justice.gov/atr/public/press_releases/2014/303743.pdf. 
99  See, e.g., Press Release, U.S. Dep’t of Justice, Nine Automobile Parts Manufacturers And Two Executives Agree To 

Plead Guilty To Fixing Prices On Automobile Parts Sold To U.S. Car Manufacturers And Installed In U.S. Cars (Sept. 

26, 2014) (“Fifteen individuals have been sentenced to pay criminal fines and to serve prison sentences ranging from a 

year and a day to two years each.”), http://www.justice.gov/atr/public/press_releases/2013/300969.pdf; see also Press 

Release, U.S. Dep’t of Justice,  

Yazaki Corp., Denso Corp. And Four Yazaki Executives Agree To Plead Guilty To Automobile Parts Price-Fixing 

And Bid-Rigging Conspiracies (Jan. 30, 2012) (noting four executives “will serve prison time ranging from 15 months 

to two years”), http://www.justice.gov/atr/public/press_releases/2012/279734.pdf.  
100  Statement Of Ass’t Att’y General Bill Baer On Changes To Antitrust Division's Carve-Out Practice Regarding 

Corporate Plea Agreements (April 12, 2013), http://www.justice.gov/atr/public/press_releases/2013/295747.htm. 
101  Bill Baer, Ass’t Att’y General, Antitrust Division, Reflections on Antitrust Enforcement in the Obama 

Administration, at 2 (Jan. 30, 2014), http://www.justice.gov/atr/public/speeches/303269.pdf. 
102  See United States v. Booker, 543 U.S. 220 (2005). Prior to 2005, criminal sentences were imposed within a sentencing 

range unless aggravating or mitigating circumstances were not adequately taken into account.  Congress enacted the 
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Under current law, there are two primary parts to the sentencing 

process.  Under the first part, the district court applies the U.S. 

Sentencing Guidelines to determine an initial sentence.103  “As a 

matter of administration and to secure nationwide consistency,” the 

Supreme Court has held, “the [Sentencing] Guidelines should be the 

starting point and the initial benchmark.”104   

After this threshold determination under the advisory Sentencing 

Guidelines, as part of the second sentencing phase, the court 

considers a number of specific sentencing factors.105  During this 

phase, the sentencing court may exercise its discretion on whether 

to depart from the initial Guidelines sentence.  The sentencing 

factors include the nature and circumstances of the offense, history 

and characteristics of the defendant, the need to reflect the seriousness of the offense, deterrence, the need 

to protect the public, the need to avoid unwarranted disparity in sentences, and the need for restitution.106     

 Sentencing Guideline Policies For The Courts 

In the sentencing process, certain sentencing policies guide the court’s discretion in determining the 

sentence.  First, the sentencing policies recognize the serious nature of criminal antitrust violations.  As the 

Guidelines note on this point:   

The agreements among competitors covered by this section are almost invariably covert conspiracies 

that are intended to, and serve no purpose other than to, restrict output and raise prices, and that are 

                                                                    

 

 

 

Sentencing Guideline system to address the problem of sentencing disparity.  As noted in the Senate Report, federal 

judges were imposing “an unjustifiably wide range of sentences to offenders with similar histories, convicted of similar 

crimes, committed under similar circumstances. One offender may receive a sentence of Probation, while another-- 

convicted of the very same crime and possessing a comparable criminal history -- may be sentenced to a lengthy term 

of imprisonment.”  S. Rep. No. 98-225, 98th Cong., 1st Sess. 38 (1983), reprinted in 1984 U.S. CODE CONG. & ADMIN. 

NEWS 3182.   
103  The Sentencing Guidelines were promulgated pursuant to the Sentencing Reform Act of 1984, Pub. L. No. 98-

473, 98 Stat. 1987, 1995 (Oct. 12, 1984); see also 28 U.S.C. § 994(a).  Amendments to the Sentencing Guidelines are 

submitted to the Congress not later than the first day of May each year under 28 U.S.C. § 994(p).  Current and past 

proposed amendments are available at:  http://www.ussc.gov/Guidelines/Proposed_Amendments.cfm.  
104  Gall v. United States, 552 U.S. 38, 41 (2007); see also Kimbrough v. United States, 552 U.S. 85, 108 (2007) (noting that 

“district courts must treat the Guidelines as ‘starting point and the initial benchmark’” in imposing sentence). 
105  18 U.S.C. § 3553(a).  
106  Id.  

For individuals, there is a clear 

trend for longer periods of 

incarceration.  About half of 

the U.S. citizens convicted of 

antitrust violations have received 

a prison term of at least one 

year. 
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so plainly anticompetitive that they have been recognized as illegal per se, i.e., without any inquiry in 

individual cases as to their actual competitive effect.107   

Second, given the pernicious and anticompetitive nature of the antitrust offense, there is a presumption in 

favor of at least some period of incarceration for individuals.  As noted by the Sentencing Commission, 

“terms of imprisonment are ordinarily necessary for antitrust violations because they ‘reflect the serious 

nature of and the difficulty of detecting such violations.’”108  On this point, the commentary notes to the 

applicable sentencing provision for bid rigging, price fixing and market-allocation agreements, recognize:   

“Absent adjustments, the guidelines require some period of confinement in the great majority of cases that 

are prosecuted, including all bid-rigging cases.”109  Other options to incarceration are disfavored, 

recommending that “alternatives such as community confinement not be used to avoid imprisonment of 

antitrust offenders.”110   

 

As a practical matter, in criminal antitrust cases the sentence is largely driven by the volume of commerce.111  

The higher the volume of commerce, the greater the likelihood that a prison term may be imposed.112      
                                                                    

 

 

 

107  U.S.S.G. § 2R1.1 cmt. Background.   
108  Amendments to the Sentencing Guidelines for United States Courts, 56 Fed. Reg. 22,762, 22,775 (May 16, 1991) 

(quoted in United States v. Vandebrake, 771 F.Supp.2d 961, 1009 (N.D. Iowa 2011) (noting the applicable guideline 

“policy statements” support that the defendant be “sentenced to a period of incarceration”), aff’d, 679 F.3d 1030 (8th 

Cir. 2012).    
109  The commentary provides: 

Under the guidelines, prison terms for these offenders should be much more common, and usually somewhat longer, than 

typical under pre-guidelines practice.  Absent adjustments, the guidelines require some period of confinement in the great 

majority of cases that are prosecuted, including all bid-rigging cases.  The court will have the discretion to impose 

considerably longer sentences within the guideline ranges.  Adjustments from Chapter Three, Part E 

(Acceptance of Responsibility) and, in rare instances, Chapter Three, Part B (Role in the Offense), may 

decrease these minimum sentences; nonetheless, in very few cases will the guidelines not require that some confinement be 

imposed.  Adjustments will not affect the level of fines. 

U.S.S.G. §2R1.1, note 7 (emphasis added); see also U.S.S.G. Ch.1, Pt. A (Introduction and Authority), introductory cmt. 

4(d) (Probation and Split Sentences) (“Under pre-guidelines sentencing practice, courts sentenced to probation an 

inappropriately high percentage of offenders guilty of certain economic crimes, such as theft, tax evasion, antitrust 

offenses, insider trading, fraud, and embezzlement, that in the Commission’s view are ‘serious.’”) (emphasis added).   
110  U.S.S.G. §2R1.1, note 5.   
111  Under U.S.S.G. § 2R1.1(b)(2), the volume of commerce used is “the volume of commerce done by him or his 

principal in goods or services that were affected by the violation.”  The volume of commerce affected is that which 

the conspiracy “acts upon or influences negotiations, sale prices, the volume of goods sold, or other transactional 

terms” even when the conspirators fall short of their specific goals or targets.  United States v. SKW Metals & Alloys, 

Inc., 195 F. 3d 83, 90 (2d Cir. 1999); see also United States v. Giordano, 261 F.3d 1134, 1146 (11th Cir. 2001) (applying a 

rebuttable presumption that all sales during the conspiracy were affected by the conspiracy); United States v. SKW 
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Consistent with these sentencing policies, a number of courts have recognized that the Sentencing 

Commission policies warrant stronger punishment in criminal antitrust cases.113  As further reflection of 

these sentencing policies, in many cases, the parties have recommended strong fines and prison terms to 

resolve the prosecution and which have been accepted by the court.   

Sentencing Trends In Antitrust Cases 

Given the congressional and Sentencing Commission policies in support of higher punishment for antitrust 

criminal violations, what do the actual sentencing trends show since the 1990s?     

For individuals, there is a clear trend for longer periods of incarceration.  About half of the U.S. citizens 

convicted of antitrust violations have received a prison term of at least one year.  Recent information shows 

that longer periods of incarceration have been imposed since the 1990s in terms of average prison sentenced 

by month or total prison days:114  

                                                                    

 

 

 

Metals & Alloys, Inc., 195 F.3d 83, 89-90 (2d Cir. 1999) (holding that a “price-fixing conspiracy can affect prices even 

when it falls short of achieving the conspirators’ target price”); United States v. Hayter Oil Co., 51 F.3d 1265, 1273 (6th 

Cir. 1995) (concluding that all sales made within the conspiracy period affected commerce “without regard to whether 

individual sales were made at the target price”).  Congress has indicated its continued support for the volume of 

commerce determination.  150 CONG. REC.  H3658 (June 2, 2004) (“Congress does not intend for the Commission to 

revisit the current presumption that twenty percent of the volume of commerce is an appropriate proxy for the 

pecuniary loss caused by a criminal antitrust conspiracy.”) (Reps. Sensenbrenner and Conyers).  
112  See U.S.S.G. § 2R1.1(b)(2) (listing higher adjustments for different levels of volume of commerce).  
113  See, e.g., United States v. Rattoballi, 452 F.3d 127, 135 (2d Cir. 2006) (“The Guidelines reflect a considered 

determination by the Commission that jail terms are the most effective deterrent for antitrust violations.”) (citing 

U.S.S.G. § 2R1.1 cmt. background) (reversing non-incarceration sentence for Sherman Act conviction); United States v. 

Haversat, 22 F.3d 790, 797 (8th Cir. 1994) (“The Sentencing Commission has emphasized that the sentencing court 

should impose some confinement in all but the rarest criminal antitrust cases.”) (citing U.S.S.G. § 2R1.1 cmt. 

background); Vandebrake, 771 F.Supp.2d at 1009 (“[T]he court takes into account the Sentencing Commission’s view 

‘that alternatives such as community confinement not be used to avoid imprisonment of antitrust offenders.’ U.S.S.G. 

§ 2R1.1, cmt. n.5. The Guidelines reflect a considered determination by the Sentencing Commission that terms of 

incarceration are viewed as the most effective deterrent for antitrust violations.  See id. § 2R1.1 cmt. background 

(stating that ‘in very few cases will the guidelines not require that some confinement be imposed’)); Vandebrake, 771 

F.Supp.2d at 1009 (“The Guidelines reflect a considered determination by the Sentencing Commission that terms of 

incarceration are viewed as the most effective deterrent for antitrust violations.”).   
114  The charts are publicly available and updated at:  http://www.justice.gov/atr/public/criminal/264101.html. 
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Since 2000, criminal antitrust fines have increased over the past eleven years.  In the beginning of the 

decade, the total fines were around $100 million per year. In recent years, the total fines have exceeded $500 

million each year since 2007, including $1 billion or more in criminal fines in 2009, 2012, and 2013.   

In sum, these trends in practice are consistent with congressional and sentencing policies for higher 

penalties to be imposed on individuals and corporations in criminal antitrust cases.   
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Leniency Program 

Antitrust Division Leniency Program:  Overview 

The Corporate Leniency Program has been described as the Antitrust 

Division’s “most effective investigative tool,”115 and for good reason.  In 

recent years, under the Leniency Program, “the Antitrust Division has 

seen a nearly twenty-fold increase in the leniency application rate.”  For 

example, during the period from fiscal year 1996 through early 2010, “[i]n the United States, companies 

have been fined more than $5 billion for antitrust crimes … with over 90 percent of this total tied to 

investigations assisted by leniency applicants,” and more than half of the international cartel investigation 

“initiated” or “advanced” based on “information received from a leniency applicant.”116   

The current Corporate Leniency Program was adopted in August 1993,117 after the terms of the 1978 

program were modified.118  An Individual Leniency Policy was issued in August 1994.119   

Conditional Requirements 

While the details of the Leniency Program are publicly available and fully described on the Antitrust 

Division website,120 generally there are two conditional corporate leniency options.  “Type A” Leniency 

                                                                    

 

 

 

115  Evolution of Criminal Antitrust Enforcement, supra note 46, at 3.   
116  Id.   
117  See U.S. DEP’T JUSTICE, ANTITRUST DIV., CORPORATE LENIENCY POLICY (Aug. 10, 1993) [hereinafter DOJ 

CORPORATE LENIENCY POLICY], http://www.usdoj.gov/atr/public/guidelines/0091.pdf.   
118  See generally Scott D. Hammond, Dep. Ass’t Att’y Gen. for Criminal Enforcement, and Belinda A. Barnett, Sr. 

Counsel, Antirust Div., Frequently Asked Questions Regarding The Antitrust Division’s Leniency Program And 

Model Leniency Letters, (Nov. 19, 2008) [Hammond & Barnett, Frequently Asked Questions], 

http://www.justice.gov/atr/public/criminal/239583.pdf.     
119  See U.S. DEP’T JUSTICE, ANTITRUST DIV., INDIVIDUAL LENIENCY POLICY (Aug. 10, 1994), 

http://www.justice.gov/atr/public/guidelines/0092.pdf.  Three conditions apply for individual applicants: 

(1)  At the time the individual comes forward to report the illegal activity, the Division has not received 
information about the illegal activity being reported from any other source; 

(2)  The individual reports the wrongdoing with candor and completeness and provides full, continuing and 
complete cooperation to the Division throughout the investigation; and 

(3)  The individual did not coerce another party to participate in the illegal activity and clearly was not the leader 
in, or originator of, the activity. 

Id.; see also Hammond & Barnett, Frequently Asked Questions, supra note 69, at 21 (Question 24) (noting leniency 

criteria for individuals).   
120  For a discussion of the Leniency Program, see http://www.justice.gov/atr/public/criminal/leniency.html; see 

generally Hammond & Barnett, Frequently Asked Questions, supra note 69.  

These three core attributes foster 

a variety of races in criminal 

enforcement. 
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applies where there is no pre-existing investigation,121 and is automatic upon satisfaction of six conditions.122  

The program imposes an obligation of candor and continuing and complete cooperation.   

“Type B” Leniency covers those circumstances where (a) the requirements of Type A Leniency are not met, 

or (b) the Division may already be aware of the antitrust activity.  Seven conditions must be satisfied to 

qualify for Type B Leniency.123   

Under either type of leniency, only the first company to satisfy the conditions may be granted leniency.124  

Under both leniency options, the applicant must admit to core cartel conduct, among other requirements.125  

                                                                    

 

 

 

121  See generally id. at 4 (Question 3) (describing Type A and Type B Leniency).  
122  The six conditions include: 

(1) At the time the corporation comes forward, the Division has not received information about the activity from 
any other source. 

(2) Upon the corporation’s discovery of the activity, the corporation took prompt and effective action to 
terminate its participation in the activity. 

(3) The corporation reports the wrongdoing with candor and completeness and provides full, continuing, and 
complete cooperation to the Division throughout the investigation. 

(4) The confession of wrongdoing is truly a corporate act, as opposed to isolated confessions of individual 
executives or officials. 

(5) Where possible, the corporation makes restitution to injured parties. 
(6) The corporation did not coerce another party to participate in the activity and clearly was not the leader in, or 

the originator of, the activity. 
See DOJ CORPORATE LENIENCY POLICY 1-2 (August 10, 1993), http://www.justice.gov/atr/ 

public/guidelines/0091.pdf; Hammond & Barnett, Frequently Asked Questions, supra note 69, at 4 (Q3) (conditions 

for Type A leniency).   
123  The seven conditions include: 

(1) The corporation is the first to come forward and qualify for leniency with respect to the activity.  
(2) At the time the corporation comes in, the Division does not have evidence against the company that is likely 

to result in a sustainable conviction.  
(3) Upon the corporation’s discovery of the activity, the corporation took prompt and effective action to 

terminate its part in the activity.  
(4) The corporation reports the wrongdoing with candor and completeness and provides full, continuing, and 

complete cooperation that advances the Division in its investigation.  
(5) The confession of wrongdoing is truly a corporate act, as opposed to isolated confessions of individual 

executives or officials.  
(6) Where possible, the corporation makes restitution to injured parties.  
(7) The Division determines that granting leniency would not be unfair to others, considering the nature of the 

activity, the confessing corporation’s role in the activity, and when the corporation comes forward. 
See DOJ CORPORATE LENIENCY POLICY 2-3 (August 10, 1993), http://www.justice.gov/atr/ 

public/guidelines/0091.pdf; Hammond & Barnett, Frequently Asked Questions, supra note 69, at 4 (Q3) (conditions 

for Type B leniency).    
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Core Attributes Promoting Enforcement Objectives 

The Antitrust Division Leniency Program is carefully designed to impose a “threat of severe sanctions,” 

heightened fear of detection, and transparency and predictability 

in enforcement.126  These three core attributes foster a variety of 

races in criminal antitrust enforcement.   

First there is the race among competitors to be the first to 

cooperate with prosecutors.  The first company to report will be 

assured of its position through the “marker” system.127  The 

marker system prevents “leapfrogging” and provides time for the 

applicant to obtain sufficient information to show that the 

conditions have been met.   

Second, there is a race that may result in cooperation by the 
individual employee in advance of the company.  The 
consequences of this race are significant to the leniency applicant, 
who may receive personal immunity from prosecution.   

                                                                    

 

 

 

124  Hammond & Barnett, Frequently Asked Questions, supra note 69, at 5-6 (Q4) (“Under both Type A and Type B, 

only the first qualifying corporation may be granted leniency for a particular antitrust conspiracy.”).  
125  DOJ CORPORATE LENIENCY POLICY ¶¶ 3-4 (“The corporation reports the wrongdoing with candor and 

completeness and provides full, continuing and complete cooperation to the Division throughout the investigation; 

The confession of wrongdoing is truly a corporate act, as opposed to isolated confessions of individual executives or 

officials”.), http://www.justice.gov/atr/public/guidelines/0091.htm; see also Hammond & Barnett, Frequently Asked 

Questions, supra note 69, at 6 (Q5) (noting “the applicant must admit its participation in a criminal antitrust violation 

involving price fixing, bid rigging, capacity restriction, or allocation of markets, customers, or sales or production 

volumes before it will receive a conditional leniency letter”); id at 21 (Q24) (“As with a corporate applicant, an 

individual leniency applicant is required to admit to his or her participation in a criminal antitrust violation.”) (citation 

omitted).     
126  Three cornerstones have been identified as part of a successful leniency program:   

First, the jurisdiction’s antitrust laws must provide the threat of severe sanctions for those who participate in 

hard core cartel activity and fail to self-report.  Second, organizations must perceive a high risk of detection 

by antitrust authorities if they do not self-report.  Third, there must be transparency and predictability to the 

greatest extent possible throughout a jurisdiction’s cartel enforcement program, so that companies can predict 

with a high degree of certainty how they will be treated if they seek leniency, and what the consequences will 

be if they do not.      

Evolution of Criminal Antitrust Enforcement, supra note 46, at 3-4.   
127  Hammond & Barnett, Frequently Asked Questions, supra note 69, at 3-4 (describing marker process). 
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Benefits and Efficiencies 

The Leniency Program promotes a number of benefits and efficiencies in criminal enforcement.  

Anticompetitive conduct may be detected that otherwise would have not been uncovered.  This detection 

applies not only to the reported conduct, but also related and further criminal activity.  For example, 

cooperation under the Leniency Program has resulted in the identification of other unknown cartel 

investigations in a number of instances.  

If the unlawful conduct is reported during an ongoing cartel, proactive investigative steps can be taken to 

gather further evidence.  Recorded conversations may be possible to obtain current communications about 

the cartel activity.  Broader access to documents and witnesses may result.  This information may 

supplement historical evidence concerning the cartel activities.   

Enforcement resources can be conserved and directed on the suspected hard core conduct.  The 

investigation can determine who are the decision-makers in the anticompetitive conduct and learn how the 

cartel operates and implements the conspiracy agreements.   

Significantly, detection of the cartel’s activities clearly terminates 

the harm to consumers and promotes the objectives of the 

Sherman Act.  The criminal justice process can be used to redress 

the harm through appropriate penalties and possible follow-on 

civil actions which may allow victims to seek civil recovery.128 

Summary 

The Leniency Program has proven to be an indispensable part of criminal enforcement.  As noted, the 

Leniency Program has successfully led to the detection of some very large international cartels.  Not 

surprisingly, leniency programs in other countries have also had a favorable impact on enforcement 

efforts.129   

                                                                    

 

 

 

128  Under Section 5 of the Clayton Act, 15 U.S.C. § 16, a final criminal antitrust judgment provides “prima facie 

evidence against” the defendant “in any action or proceeding brought by any other party” and provides “an estoppel 

as between the parties thereto.”  This is a unique public policy balance struck by the Congress.  See United States v. 

David E. Thompson, Inc., 621 F.2d 1147, 1150 n.4 (1st Cir. 1980) (Section 5 of the Clayton Act “makes a criminal 

judgment in an antitrust case prima facie evidence in a subsequent civil action.”); see generally Mitsubishi Motors Corp. v. 

Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 652 (1985) (“The unique public interest in the enforcement of the antitrust 

laws is repeatedly reflected in the special remedial scheme enacted by Congress. Since its enactment in 1890, the 

Sherman Act has provided for public enforcement through criminal as well as civil sanctions.”).   
129  See, e.g., Trends and Developments in Cartel Enforcement Presented at the Ninth Annual ICN Conference in 

Istanbul, Turkey 5, 6 (April 29, 2010) (surveying 46 jurisdictions on enforcement issues) (35 of 46 countries listing 
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International Issues 

Another important aspect in the enforcement of antitrust laws is the ability to reach across borders. This 

feature is essential given increasingly global markets.  Cartelists should not feel that they have safe harbors 

to protect them.   

Foreign nationals are not beyond the reach of the U.S. antitrust laws.  Numerous foreign defendants have 

served, or are serving, prison sentences in the United States for participating in an international cartel or for 

obstructing an investigation of an international cartel.   

The Antitrust Division remains committed to using a variety of tools to hold violators of the Sherman Act 

accountable even if they reside outside the United States.  Some of the tools include (a) the use of red 

notices and border watches; (b) the extradition process; and (c) cooperation with our international partners. 

Use Of Red Notices and Border Watches 

After an investigation, charges may be filed based on Sherman Act violations.  Some individuals may already 

be outside the United States or may try to evade arrest by leaving the country.   

The Antitrust Division uses international law enforcement channels to apprehend fugitives.  For example, 

since 2001, the Division adopted a policy of placing indicted fugitives on a ‘Red Notice’ list maintained by 

INTERPOL,”130 which is comparable to an “international arrest warrant.”131  The International Criminal 

Police Organization (INTERPOL) now consists of 190 countries which assist one another on law 

enforcement issues.132  

                                                                    

 

 

 

leniency provisions as one of the “changes/developments” in “competition law [that] have impacted” the country’s 

“cartel enforcement program over the last 10 years”), http://www.internationalcompetitionnetwork.org/ 

uploads/library/doc613.pdf. 
130  Evolution of Criminal Antitrust Enforcement, supra note 46, at 14 (“A red notice watch is essentially an 

international ‘wanted’ notice that, in many INTERPOL member nations, serves as a request that the subject be 

arrested, with a view toward extradition.  Multiple fugitive defendants have been apprehended through a Division 

INTERPOL red notice.”); see also Charting New Waters, supra note 46, at 9 (describing policy of using Interpol Red 

Notices).  
131  U.S. Department of Justice, Criminal Resource Manual 611 (“An Interpol Red Notice is the closest instrument to 

an international arrest warrant in use today.”), http://www.justice.gov/usao/eousa/foia_reading_room/ 

usam/title9/crm00611.htm. 
132  Connecting Police For A Safer World, INTERPOL Annual Report 5 (2011) (noting “in 2011, INTERPOL also 

grew in size and strength, reaching 190 members with the addition of three new countries - Curaçao, Sint Maarten and 

South Sudan”); see also INTERPOL Website, http://www.interpol.int/About-INTERPOL/Overview.   
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As another tool, the Antitrust Division places foreign witnesses and defendants on border watches.133  The 

border watch alerts the government about the entry of particular individuals into the United States. 

These tools allow the Antitrust Division to be notified about the travel of criminal defendants abroad or at 

the U.S. border.  Once the individuals are detected, they may be subject to arrest and brought to the United 

States to face the charges.   

Extradition Process  

Supplementing red notices or border watches, the extradition process provides an established avenue to 

bring defendants abroad to the criminal justice system in the United States.  Extradition is permitted under 

the specific terms of a treaty entered by the United States and the country where the individual is found.   

The Antitrust Division has successfully used the extradition process to extradite individuals abroad on 

charges filed in the United States.  These extraditions have been accomplished based on extradition treaties 

between the United States and Israel and the United Kingdom.134   

In February 2012, an owner of an insulation service company based in New York City was extradited from 

Israel based on charges of conspiring to rig bids on contracts for re-insulation services to New York 

Presbyterian Hospital (NYPH), conspiring to defraud the Internal Revenue Service (IRS) and filing a false 

tax return.  In July 2012, he pled guilty to these charges.135 

In March 2010, a former chief executive officer of a publicly-held corporation based in the United Kingdom 

was extradited to the United States based on obstruction of justice charges related to a federal grand jury 

investigation into the price fixing of carbon brushes and other carbon products.  The defendant was 

convicted at a jury trial and sentenced to serve 18 months in prison.136  His conviction was affirmed on 

appeal.137   

                                                                    

 

 

 

133  Charting New Waters, supra note 46, at 7.   
134  See generally Treaties in Force, A List of Treaties and Other International Agreements of the United States in Force 

on January 1, 2011, United States Department of State, http://www.state.gov/documents/organization/169274.pdf.  
135  See Indictment filed in United States v. David Porath and Andrzej Gosek, No. 10-CR-120 (SDNY Feb. 18, 2010), 

http://www.justice.gov/atr/cases/f257600/257638.pdf; Plea Agreement in United States v. David Porath, No. 10-CR-

120 (SDNY Feb. 18, 2010); see also Press Release:  Owner Of Insulation Service Company Pleads Guilty To Million 

Dollar Bid-Rigging And Fraud Conspiracies At New York City Hospital (July 11, 2012), 

http://www.justice.gov/atr/public/press_releases/2012/285024.docx; see generally Charting New Waters, supra note 

46, at 10-12 (discussing extradition steps taken in the United Kingdom in the Norris case).   
136  See Second Superseding Indictment filed in United States v. Ian P. Norris, No. 03-632 (EDPA Sept. 28, 2004), 

http://www.justice.gov/atr/cases/f206000/206064.pdf; see also Press Release:  Former CEO Of The Morgan 

Crucible Co. Sentenced To Serve 18 Months In Prison For Role In Conspiracy To Obstruct Justice (Dec. 10, 2010), 
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These recent cases demonstrate the ability and commitment of 

the Antitrust Division to use the extradition process to hold 

individuals to account in the criminal justice process in the 

United States on charges.   

International Coordination 

The United States will continue to cooperate with our 

international partners to the fullest extent possible in criminal 

antitrust enforcement. A number of avenues will be pursued. 

Many countries have recognized the importance of bilateral 

agreements.  In 1994, Congress enacted the International 

Antitrust Assistance Act of 1994 ("IAEAA"),138 which 

authorizes the Antitrust Division and the Federal Trade Commission to enter into bilateral antitrust mutual 

assistance agreements with foreign governments.  Under these agreements, the countries will commit to use 

their investigative powers (such as subpoenas) to obtain evidence for use by foreign antitrust authorities.   

Where possible, the Antitrust Division will continue to pursue joint enforcement opportunities with our 

foreign partners.  For example, this has included the execution of simultaneous search warrants in multiple 

jurisdictions to obtain a substantial amount of evidence.  These coordinated efforts have proven effective in 

seizing cartel evidence that may have otherwise been difficult to obtain.   

While there are more than 50 countries with Leniency Programs, most have confidentiality provisions which 

are honored.  We have seen a number of instances in which the leniency applicant has elected to waive the 

confidentiality provisions which has permitted enforcement agencies to discuss common issues.   

In sum, international cooperation has proven effective in past cases to address international cartels.  The 

Antitrust Division remains committed to pursuing cooperative efforts where possible to maximize 

enforcement efforts.   

                                                                    

 

 

 

http://www.justice.gov/atr/public/press_releases/2010/265028.pdf; Press Release:  Former CEO Of The Morgan 

Crucible Co. Found Guilty Of Conspiracy To Obstruct Justice (July 27, 2010), http://www.justice.gov/atr/public/ 

press_releases/2010/260826.pdf.   
137  See United States v. Norris, No. 10-4658 (3d Cir. March 23, 2012), http://www.justice.gov/atr/cases/f268800/ 

268813.pdf. 
138  Pub. L. No. 103-438, 108 Stat. 4597 (Nov. 2, 1994) (codified at 15 U.S.C. §§ 6201-6212).   
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Conclusion 

There are a variety of components that contribute to successful antitrust enforcement.  Certainly, these 

elements can be tailored appropriately to any enforcement program to take into account other policy 

considerations.  The goal is to advance the public policy objectives of preventing and detecting cartel 

activity.   

Transparency about the program and relevant policies promotes awareness about the risks and 

consequences of anticompetitive conduct.  This information may help prevent cartel conduct before it starts 

or lead to early detection of cartel activity.  Awareness about sentencing policies provides greater 

predictability and certainty.  Leniency programs have proven to be among the most effective tools to detect 

cartels.  The cartelists are encouraged to self-report promptly or risk severe sanctions after the cartel is 

uncovered.  Finally, international coordination and cooperation, where possible, is necessary to reach 

conduct and defendants outside the country.  Collectively, these elements reinforce one another and 

facilitate the successful investigations and prosecutions of per se anticompetitive conduct. 




