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Spokeo 6 Months Later: An Undeniably Dramatic Impact

By attorneys at Morgan Lewis & Bockius LLP

Law360, New York (December 6, 2016, 12:17 PM EST) -- It has been six
months since the U.S. Supreme Court’s much-anticipated decision in
Spokeo Inc. v. Robins[1]. The decision immediately sparked predictions in
the class action bar as to the future of statutory damage claims in
consumer class actions. And that issue is being vigorously litigated in
federal courts throughout the country. This article takes stock of the
decision’s initial impact and some trends observed to date.

Briefly, in Spokeo the Supreme Court clarified that “Article Ill standing
requires a concrete injury even in the context of a statutory violation.”[2]
A plaintiff, for instance, cannot “allege a bare procedural violation,
divorced from any concrete harm, and satisfy the injury in fact
requirement of Article 111.”[3] While Congress can “identify intangible
harms that meet minimum Article Il requirements,”[4] it “cannot erase
Article Ill's standing requirements by statutorily granting the right to sue
to a plaintiff who would not otherwise have standing.”[5] That holding
impacts statutory consumer class action cases because a number of
federal statutes allow for the recovery of statutory damages even in the
absence of actual damages, and these statutory damages provisions are
therefore invoked in countless class actions.

With that as background, how has the Supreme Court’s decision impacted
statutory damages class actions? Since Spokeo, there have been at least
173 decisions interpreting and applying it. Of them, the majority deal with
just four statutes — the Fair and Accurate Credit Transaction Act, the Fair
Credit Reporting Act, the Fair Debt Collection Practices Act, and the
Telephone Consumer Protection Act — reflected in the table below. The
remaining decisions, categorized below as “other,” address a variety of
statutes, such as the Truth in Lending Act, the Cable Communications
Privacy Act, the Video Privacy Protection Act, the Electronic Funds
Transfer Act, the Driver’s Privacy Protection Act, and the Real Estate
Settlement Procedures Act.
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No
Standing | Standing Totals Percent Finding Standing |
FACTA 4 4 8 50%
FCRA 18 25 43 42%
FDCPA 24 3 27 89%
TCPA 23 3] 29 79%
Other 36 30 66 55%
TOTAL 1056 68 173 61%

Overall, it appears that a slight majority — about 60 percent — of courts analyzing questions of
statutory standing after Spokeo have determined that the plaintiffs alleged a sufficiently “concrete”
injury for Article 1l standing. As described below, how a court rules on a Spokeo challenge to standing
may hinge on a number of factors, including the type of statutory claim, where the claim is brought
(including whether the relevant circuit court has addressed Spokeo methodology), and the specific
allegations of the claimed harm.

Fair and Accurate Credit Transaction Act

Among other things, FACTA prohibits printing more than the last five digits of the debit or credit card
number or the expiration date upon any receipt provided to the cardholder at the point of sale.[6] In the
last several months, at least eight district court decisions have addressed the effect of Spokeo on claims
under FACTA for statutory damages. In four cases, the district court found standing.[7] In four cases, the
district court held that plaintiffs lacked standing.[8]

All four cases where the court found standing are pending within the Eleventh Circuit. These courts
reasoned that the violation of FACTA, on its own, is sufficient to confer standing because FACTA protects
a “substantive” right to receive a receipt with truncated information.[9] Thus, according to these courts,
a concrete harm sufficient to confer standing takes place once a receipt is printed and presented to the
cardholder with an expiration date or with more than five digits of the card number.[10]

By contrast, those courts finding no standing to assert FACTA claims have held that an offending receipt
does not automatically give rise to a concrete harm. Instead, a plaintiff must allege nonspeculative facts
showing a resulting injury from the alleged violation, such as identity theft.[11]

Fair Credit Reporting Act

The statute at issue in Spokeo was the FCRA, which imposes certain procedural requirements designed
to protect consumer credit information. The Supreme Court held that a plaintiff cannot satisfy the
“demands of Article Il by alleging a bare procedural violation” of the FCRA because “[a] violation of one
of the FCRA’s procedural requirements may result in no harm.”[12] The Supreme Court provided two
examples. While the dissemination of an incorrect zip code may violate the FCRA, the Supreme Court
acknowledged that it is “difficult to imagine how the dissemination of an incorrect zip code, without
more, could work any concrete harm.”[13] In addition, the failure to provide notification under the FCRA
to a user of certain consumer information may result in no concrete harm, and, thus, no standing,
particularly if the information is “accurate.”[14]

Some trends have emerged with respect to FCRA cases. For one thing, venue matters. Thus, courts
within the Sixth Circuit have frequently declined to find Article Il standing — specifically the federal



district courts in Ohio[15] and Missouri.[16] Although the Sixth Circuit — in the single case it has decided
under Spokeo — found standing where the plaintiffs alleged that their data had already been stolen.[17]

Likewise, the nature of the alleged FCRA violation may impact a standing determination. For instance,
the FCRA provides that an employer may not procure a consumer report unless it first makes a written
disclosure “in a document that consists solely of the disclosure[] that a consumer report may be
obtained for employment purposes” and gets written authorization from the employee to do so.[18] On
at least 13 occasions since Spokeo, courts have found that plaintiffs lack standing to assert claims
challenging the format of FCRA disclosure and authorization forms, despite allegations of “privacy” and
“informational” injuries.[19] Other courts have found that a lack of standing where the defendant
published incorrect information about a consumer, but adhered to FCRA notification requirements and
allowed the consumer to challenge the results of the background check.[20] By contrast, a third party
hacking into a defendant’s computer systems and stealing personal data has also been found to give rise
to a sufficiently concrete injury, perhaps due to more plausible allegations of the potential for identity
theft .[21]

Fair Debt Collection Practices Act

At least 27 decisions have addressed the meaning of Spokeo in cases brought under the FDCPA. The
statute imposes certain notice, timing and other requirements on debt collectors, aimed at protecting
consumers from abusive debt collection practices. Many of the cases found plaintiffs asserting claims
under the FDCPA that successfully alleged standing,[22] with a number of them following the Eleventh
Circuit’s nonprecedential decision in Church v. Accretive Health Inc.[23]

In Church, the Eleventh Circuit held that a plaintiff who received a debt collection letter without the
disclosures required by the FDCPA alleged standing under Spokeo, even though that plaintiff did not
claim any actual damages. In its nonprecedential opinion, the Eleventh Circuit reasoned that under the
facts of that case, the failure to receive the disclosures required by the FDCPA constituted a “concrete
injury.”[24] However, at least three district courts applying Spokeo outside the Eleventh Circuit have
found a lack of standing in the FDCPA context, determining that the allegations in each instance involved
bare procedural violations — minor inaccuracies and the failure to include certain informational
disclosures in the notice letters[25] — that did not give rise to a concrete injury.

Telephone Consumer Protection Act

The impact of Spokeo has also been considered in a number of cases involving the TCPA — one of the
most litigated privacy-related statutes of the last decade. The TCPA regulates forms of marketing to fax
machines and telephones, including text messages, without consent of the recipient.[26] Of the 29
federal district court decisions reviewed, 23 found a concrete injury under Article IIl.[27] In those cases,
the plaintiffs frequently alleged that they received repeated communications, that the defendants did
not stop when asked, and the that the communications were costly and inconvenient.[28]

Courts finding a lack of standing also have characterized claims of unsolicited calls under the TCPA as
going directly to the privacy-related concern addressed by Congress in enacting the statute.[29] In
contrast, several courts have dismissed TCPA cases for lack of standing where the alleged violations
appear minimal, such as a single call[30] or inclusion of a single line of advertising in otherwise
permissible faxes.[31]

Other Statutory Claims



There are at least 66 decisions involving Spokeo challenges to standing in cases related to other federal
and state statutes. The results here vary, too. Some examples include the Seventh Circuit’s decision
finding standing in a RESPA case alleging failure to inform borrowers of certain information. [32] Despite
its decision, the Seventh Circuit cautioned that “alleging an injury for purposes of standing is not the
same as submitting adequate evidence of injury under the statute.”[33]

In a CCPA putative class action, the Eighth Circuit held that the plaintiff lacked standing because the
plaintiff did not allege that the defendant used his information in any way or that any material risk of
harm from defendant’s retention existed.[34]

Conclusion

Overall, the six months of decisions interpreting Spokeo demonstrate that the Supreme Court’s decision
has impacted a wide range of litigation in federal courts. It has affected cases brought in federal court
not just under the FCRA but under many other federal and state laws as well. The court’s conclusion that
the mere invocation of a statutory right created by Congress is not sufficient, by itself, to create Article
Il standing has provided an important tool for defendants — and a hurdle for plaintiffs — asserting
statutory claims in federal court.

The cases also make clear that trial courts have reached different results in determining whether an
injury is sufficiently “concrete” to satisfy the injury-in-fact requirement for Article Ill standing. Many of
the Spokeo standing challenges to particular statutory claims ultimately will need to be resolved by the
circuit courts. Nonetheless, while the standing analysis required by Spokeo will continue to be litigated
for the foreseeable future, the dramatic impact of the decision on the American legal landscape is
undeniable
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