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Mark L. Krotoski examines recent cases highlighting the growing 
extradition risk that confronts foreign executives in US antitrust cases

The Antitrust Division has devoted substantial resources 
to extradite and prosecute executives residing outside 
the United States.1 This focus is part of  an ongoing 

policy of  holding individuals accountable through “more 
vigorous prosecution of  foreign nationals who violate US 
antitrust laws.” 2

Last month, the Antitrust Division announced its fifth 
successful extradition of  a foreign executive since 2010. In the 
past two and a half  years, three foreign executives have been 
extradited. 

An increasing “extradition risk” is having a discernible influence 
on antitrust cases involving foreign executives. This article 
explores the primary choices confronting foreign executives 
involved in an Antitrust Division case, the factors contributing 
to extradition risk and emerging lessons from recent cases. 

I. Recent Canada extradition, prosecution, 
conviction and sentence

Earlier this year, a trial conviction and lengthy sentence was 
imposed in the fourth extradition case by the Antitrust 
Division. In that case, Canadian national John Bennett, a 
former chief  executive officer of  Bennett Environmental 
Inc., and two others were first charged in August 2009 with 
fraud, kickbacks, and bid-rigging offenses involving contracts 
at Environmental Protection Agency Superfund sites. For more 
than five years, Bennett fought extradition. In November 2014, 
he was ultimately extradited to the United States.3

In March 2016, a jury convicted Bennett for participating in 
a kickback-and-fraud conspiracy and committing major fraud 
against the United States. On August 9, 2016, Bennett was 
sentenced to serve 63 months in prison and ordered to pay a 
$12,500 fine and $3.8 million in restitution. In the investigation, 
10 individuals and three companies were convicted and 
sentenced to serve lengthy prison terms or to pay substantial 
criminal fines.4

The Bennett case demonstrates the resolve of  the Antitrust 
Division to pursue extradition. DOJ devoted more than five 
years to extradite Bennett. The prosecution of  the case took 
seven years from the time the charges were filed to sentencing. 

II.	 Summary	of 	the	five	extraditions	by	the 
Antitrust Division

Any measure of  an extradition program will depend in part on 
how the cases are handled. Since 2010, the Antitrust Division 
has successfully extradited five foreign executives. Four cases 
have resulted in convictions, with a fifth recent case currently 
pending prosecution. A summary of  each extradition follows. 

A. First extradition from the United Kingdom (2010)

The first Antitrust Division extradition involved British citizen 
Ian P. Norris, Chief  Executive Officer of  The Morgan Crucible 
Company PLC. In September 2003, as part of  the carbon 
graphite investigation, Norris was charged with a conspiracy 
to fix prices for carbon brushes and other carbon products 
and obstruction of  justice counts. For six and a half  years he 
contested his extradition to the United States, arguing that his 
offenses were not covered under extradition law. 

After several rounds of  litigation and hearings, the United 
Kingdom ultimately concluded that Norris could be extradited 
on three obstruction-of-justice counts, but not on the antitrust 
count. In March 2010, Norris was extradited to the United 
States. At a jury trial, Norris was convicted on one count 
of  conspiring to obstruct justice, but acquitted on the other 
counts. He was sentenced to serve 18 months in prison and a 
three-year term of  supervised release, and fined $25,000. His 
conviction was affirmed on appeal.5

B. Second extradition from Israel (2012)

The second extradition involved David Porath, an owner of  
a re-insulation service company who was a citizen of  the US 
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and Israel. In February 2010, he was charged with three counts 
for conspiring to rig bids; conspiring to defraud the Internal 
Revenue Service; and filing a false tax return. After Porath 
was arrested in Israel, a judge determined that he could be 
extradited on all three charges. Porath 
then consented to his extradition. In 
February 2012, he was extradited to the 
United States and ordered to remain 
in custody. In February 2013, Porath 
pleaded guilty to the three counts. He 
was sentenced to time served (which 
was just under one year), a term of  one 
year of  supervised release, and ordered 
to pay a $7,500 fine and $652,770 in 
restitution.6

C. Third extradition from Germany (2014)

The third extradition case by the Antitrust Division involved 
Romano Pisciotti, an Italian executive of  marine-hose 
manufacturer Parker ITR. He was charged in August 2010 
in a sealed indictment for rigging bids, fixing prices, and 
allocating market shares involving sales of  marine hose. During 
international travel while changing planes in Frankfurt in June 
2013, he was arrested on a pending arrest warrant (under an 
Interpol Red Notice) based on sealed charges. The indictment 
was unsealed following his arrest. He was extradited under the 
extradition treaty between the United States and Germany. 
From the time of  his arrest during travel in Germany, until 
his extradition and appearance in federal court in the Southern 
District of  Florida and sentencing, he was never released from 
custody. He was sentenced to 24 months in prison and fined 
$50,000.7

D. Fourth extradition from Canada (2014)

As already noted, the fourth extradition involved Canadian 
executive John Bennett, who contested his extradition to the 
United States for more than five years. Earlier this year he was 
convicted at a jury trial and was sentenced to serve more than 
five years in prison.8

E. Fifth extradition from Bulgaria (2016)

The fifth extradition is presently pending. On October 14, 
2016, Yuval Marshak, an Israeli executive, was extradited to 
face charges that he defrauded the Foreign Military Financing 
(FMF) program, funded by the Department of  State and 
administered by the Department of  Defense, and engaged in 
money laundering related to “falsified bid documents to make 
it appear that certain FMF contracts had been competitively 
bid when they had not.” 9 Like Pisciotti, he also was extradited 
from a foreign country based on a Red Notice that resulted 
in his arrest by Bulgarian authorities.10 After making his initial 
appearance in the District of  Connecticut, Marshak was 
ordered detained pending trial. 

F. Summary

When compared to the number of  total cases prosecuted by 
the Antitrust Division, there have not been a large number 

of  extraditions. However, the ability 
of  the Antitrust Division to extradite 
individuals contributes to extradition 
risk. In particular, this track record 
removes doubt about the DOJ’s 
resolve or ability to extradite foreign 
nationals. Extradition risk becomes 
more credible. 

III. Four primary choices 
confronting foreign executives

A foreign executive subject to an antitrust investigation 
faces four primary choices: (1) contest extradition under the 
applicable treaty; (2) remain in a non-extradition country and 
avoid international travel that could subject the executive to an 
arrest; (3) resolve the case by plea agreement; or (4) contest the 
charges at trial. Each option is reviewed. 

A. Contest extradition

As one option, the executive may contest extradition based on 
the terms of  the applicable extradition treaty. Because each 
extradition treaty is unique, the terms must be considered 
independently against the facts of  the particular case to 
determine the coverage. 

For example, the executive may argue that the charged offense 
is not an “extraditable offense” under the extradition treaty. 
Only a limited number of  countries have criminal antitrust 
laws.11 However, many treaties contain a “dual criminality” 
provision that allows an individual to be extradited based on an 
offense that is subject to criminal penalties in both countries. 
Under these provisions, the nature of  the conduct, not the label 
for the crime, controls. 

Even where an “extraditable offense” may apply, other 
restrictions may bar extradition. For example, under German 
law, no German may be extradited to another country.12 
Other countries (such as Australia and South Korea) allow the 
government to exercise discretion on whether to extradite a 
national.13

B.	 Remain	in	a	non-extraditable	country 
and avoid international travel

As a second choice, where no extradition treaty applies, 
or where the country has discretion to decline a request for 
extradition, the executive may elect to remain in the country. 
Under this scenario, the executive can essentially reside in a 
“safe haven” beyond the reach of  the Antitrust Division, as 
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long as international travel is avoided. No legal process can 
compel arraignment and prosecution in the US. 

However, the price of  avoiding extradition may result in a life 
in isolation. International travel can present the risk of  arrest, 
particularly since the charges may be filed under seal. 

An arrest warrant can be lodged through the International 
Criminal Police Organization, known as Interpol, consisting 
of  190 member countries.14 Through Interpol, any member 
country may issue a Red Notice,15 which establishes a lookout-
and-notification process to arrest a designated individual at the 
request of  the country issuing the arrest warrant. 

The Red Notice process is often used to extradite individuals 
traveling in other countries. As already noted, Romano Pisciotti, 
an Italian executive, was arrested on a Red Notice based on 
sealed charges during his international travel while catching a 
connecting flight in Germany. From the time of  his arrest during 
travel in Germany, until his extradition 
and appearance in federal court in 
the Southern District of  Florida and 
sentencing, he was never released from 
custody.16 Similarly, Yuval Marshak, an 
Israeli executive, was recently arrested 
on a Red Notice during his travel 
to Bulgaria. He remains in custody 
pending his trial. 

In another case, Homy Hong-Ming 
Hsu, the vice-chairman and second-
highest ranking official at Eagle Eyes Traffic Industrial Co., 
Ltd, a manufacturer of  aftermarket auto lights, resided in 
Taiwan, which does not have an extradition treaty with 
the United States. In exploring a resolution to his case, he 
originally declined an offer to plead guilty to a six-month 
sentence and elected to remain in Taiwan. A few years later, 
in July 2011 during international travel to Mexico, he was 
arrested on a complaint while changing planes at Los Angeles 
International Airport. In September 2012, on the eve of  a 
scheduled trial, he pleaded guilty to conspiring to fix prices 
during November 2001 to about September 2008. The court 
imposed a 14-month prison term, declining the DOJ’s request 
for a 27-month term.17 

These cases demonstrate the risk of  international travel for 
executives who leave a country where there is little or no risk of  
extradition. In today’s global economy, many executives must 
be able to travel internationally for work. 

C. Negotiate a resolution

As a third alternative, the executive may seek to resolve the case 
and avoid a trial. A negotiated plea conviction normally results 
in a lower sentence than may result following a trial conviction. 

Over the past several years, many foreign executives who could 
have remained beyond the reach of  the Antitrust Division have 
elected to enter into a plea agreement, including for substantial 
prison terms. 

Many foreign nationals have also decided to negotiate a plea 
agreement despite being able to avoid extradition. For example, 
Chun-Cheng (Alex) Yeh, a resident of  Taiwan who had served 
as director of  sales, was indicted in March 2010 for conspiring 
to fix prices, reduce output and allocate market shares of  
cathode ray tubes.18 He could have remained in Taiwan, since 
there is no extradition treaty with the United States. Instead, 
he voluntarily negotiated a plea agreement for a term of  eight 
months.19 Instead, the court instead imposed a sentence of  six 
months in prison.20

Similarly, in the auto-parts investigation, so far, 65 executives 
have been indicted, many of  whom are Japanese nationals. To 
date, no Japanese national has been extradited to the United 

States on a criminal antitrust violation. 
Antitrust Division officials have 
expressed an interest in identifying an 
appropriate extradition case.21 Under 
Japanese law, the government of  Japan 
has discretion in deciding whether 
to extradite a Japanese national.22 
Notwithstanding that no Japanese 
national has been extradited from 
Japan for prosecution in the United 
States for violating criminal antitrust 
laws, numerous Japanese executives 

have elected to negotiate a plea agreement and serve at least 
one year and one day in a US prison. Several executives have 
elected to serve longer prison terms. 

A variety of  factors may weigh in the balance for foreign 
executives to negotiate a plea agreement, rather than remain 
abroad. For example, even in the face of  a prison term, the 
negotiated plea agreement provides certainty and closure in the 
case.

D. Contest charges at trial

The fourth option is to defend against the charges at trial. 
Under this avenue, the executive may be acquitted or convicted 
by a jury. Consider some recent examples: 

1. Jury trial convictions

In the Libor prosecutions, which charged a scheme to 
manipulate benchmark interest rates, two executives from 
the United Kingdom decided to waive extradition and 
defend themselves at trial. In October 2014, Anthony Allen, 
Rabobank’s former global head of  liquidity and finance, and 
Anthony Conti, a senior trader on Rabobank’s money markets 

3

International travel 
can present the 
risk of arrest, 

particularly since 
the charges may 

be filed under seal



 28 November 2016 mlex AB EXTRA

AB EXTRA – EXTRADITION IN US ANTITRUST CASES

trading desk in London, were charged on fraud charges in a 
case jointly prosecuted by the Criminal and Antitrust Divisions. 
In March 2015, Allen waived extradition from the United 
Kingdom, and Conti did so the next month.23

On November 6, 2015, Allen and Conti were convicted by a 
jury on counts of  conspiracy to commit wire fraud and bank 
fraud. On March 10, 2016, Allen was sentenced to 24 months 
in prison, and Conti was sentenced to 12 months and one day 
in prison.24 Then, in the same case, in July 2016 Paul Thompson 
from Australia, a derivatives trader who served as Rabobank’s 
head of  derivatives trading for Northeast Asia, consented to 
extradition and pleaded guilty to conspiracy to commit wire 
fraud and bank fraud.25

2. Jury trial acquittal

In contrast, some executives have elected to face the charges 
in the absence of  any extradition treaty. For example, Borlong 
“Richard” Bai, head of  the sales division of  AU Optronics, was 
charged with conspiring to fix prices in 2010. He ultimately 
decided to defend himself  against the charges in the US, even 
though Taiwan does not have an extradition treaty with the US. 
In October 2013, a federal jury acquitted him.26

IV.	 Factors	contributing	to	extradition	risk

As already noted, recent cases prosecuted by the Antitrust 
Division suggest that credible extradition risk is influencing the 
decisions of  foreign executives on how to respond to charges. 
Given the five extraditions by the Antitrust Division since 
2010, several emerging factors can be identified that contribute 
to the increasing extradition risk. As summarized below, the 
risks and costs have increased over the past few years based 
on the ongoing efforts to extradite foreign executives to the 
United States. 

A.	 Obtaining	longer	prison	terms	for 
foreign executives

The likelihood of  facing a substantial prison term elevates the 
extradition risk. The Antitrust Division has developed a track 
record for obtaining longer prison terms for foreign executives 
over the past few decades.27 Foreign executives represent 
about one third of  the individuals prosecuted by the Antitrust 
Division.28

As Deputy Assistant Attorney General Brent Snyder, who heads 
up criminal enforcement for the Division, has summarized:

The Antitrust Division is committed to ensuring that 
culpable foreign nationals, just like US co-conspirators, 
serve significant prison sentences for violating the antitrust 
laws of  the United States. From May 1999 through fiscal 

year 2015, 88 foreign defendants served, or are serving, 
prison sentences in the United States for participating 
in – or for obstructing investigations of  – international 
cartels.29

The prison terms of  foreign executives in antitrust cases have 
increased over time. Since the 1990s, the prison terms have 
increased to “an average sentence of  15.5 months for the 49 
foreign defendants sentenced during fiscal years 2010 through 
2015.” 30 Some prison terms of  foreign nationals exceed these 
averages, such as the recent 63-month sentence for Canadian 
John Bennett, noted earlier. 

B. DOJ policies and commitment to extradite

As a second factor, the Antitrust Division has made the 
extradition of  foreign executives a priority for many years as 
part of  its focus on individual accountability.31 Since 2001, the 
Antitrust Division has used the Red Notice process to arrest 
and extradite foreign executives. 

A number of  the extraditions have taken several years to 
pursue. For example, the first extradition involving Norris from 
the United Kingdom was contested for six and a half  years. In 
the fourth extradition, Bennett contested extradition for more 
than five years. Both were convicted at jury trials. The Antitrust 
Division remains committed to pursuing extradition whenever 
possible. 

The Antitrust Division has a variety of  international tools 
that it uses including in extradition cases.32 The tools include 
(1) Interpol Red Notices to aid in the arrest of  executives 
during international travel; (2) border-watch alerts to interview, 
subpoena or detain visitors at the border; (3) requests to obtain 
foreign-located evidence provided by cooperating companies 
and individuals to strengthen the evidence in the case; (4) 
Mutual Legal Assistance Treaty (MLAT) requests to obtain 
evidence abroad from foreign law-enforcement officials; (5) 
bilateral antitrust mutual-assistance agreements with foreign 
governments to obtain evidence in antitrust cases; and (6) joint 
enforcement actions, such as simultaneously executing dawn 
raids to obtain evidence in multiple jurisdictions. These tools, 
used together, allow the Antitrust Division to obtain evidence 
and build cases that can be used to charge and extradite 
executives. 

C. Growing criminalization

As another factor, more countries have criminalized hardcore 
cartel conduct, including price fixing, bid rigging and market 
allocation. For example, in May this year the Republic of  
South Africa enacted new laws criminalizing cartel conduct. In 
October, Chile also criminalized cartel conduct. 

The growing criminalization is significant for at least three 
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reasons. First, there will be fewer safe havens for the conduct. 
Criminal antitrust conduct may be used to establish an 
extraditable offense under an extradition treaty. Second, 
enforcers in different jurisdictions may investigate and prosecute 
the conduct. Third, countries with criminal antitrust offenses 
are more likely to cooperate on investigations involving cartels. 

D. Scope of  charges

The Antitrust Division has shown that it will pursue extradition 
even where the other country has not criminalized antitrust 
violations. For example, for most extradition treaties, criminal 
fraud is an extraditable offense. 

Only the third extradition case (Pisciotti) was based solely on a 
criminal antitrust violation. Four out of  five of  the extradition 
cases by the Antitrust Division have involved other non-
antitrust charges. The first extradition case (Norris) was based 
on obstruction of  justice counts. The second extradition case 
(Porath) was based on antitrust and tax charges. The fourth 
extradition case (Bennett) involved charges of  participating 
in a kickback-and-fraud conspiracy and committing major 
fraud against the United States. The fifth extradition case 
(Marshak) is based on fraud and 
money-laundering charges. The scope 
of  the charges therefore may enhance 
the likelihood of  extradition by the 
Antitrust Division. 

E. International cooperation

Many of  the international cases 
prosecuted by the Antitrust Division 
are based on international cooperation. 
The international cooperation takes 
many forms at all stages of  the case, including conferring with 
enforcers during the early stages of  an investigation, as well as 
“on procedural steps, strategy, and logistics, including the timing 
of  going overt in our investigations, drop-in interviews and 
dawn raids,” and “in apprehending fugitives through Interpol 
Red Notices and extradition requests.” 33 Ultimately, extradition 
requires international support, including enforcement of  the 
terms of  the treaty and the use of  law-enforcement and judicial 
processes in other countries. The recent cases demonstrate the 
role of  international cooperation in the extradition process. 

V. Conclusion

For many years, the Antitrust Division publicly noted its 
interest in extraditing foreign nationals charged with violating 
US antitrust law.34 Since 2010, the Antitrust Division has used 
the extradition process to extradite foreign executives from the 
United Kingdom, Israel, Germany, Canada and Bulgaria. 

The total of  five extraditions by the Antitrust Division is small 
when compared to the total number of  cases and foreign 
executives prosecuted. Yet the risk of  extradition is elevated 
by the proven ability to extradite foreign executives, longer 
prison terms, DOJ policies and commitment to extradite, 
international cooperation, and the growing criminalization of  
antitrust, among other factors. 

Of  the four primary choices facing foreign executives in an 
Antitrust Division prosecution, a number of  executives 
could elect to remain in a non-extradition country and avoid 
international travel. However, a surprising number of  foreign 
executives, who could have avoided or contested extradition, 
have instead elected to resolve their cases with the Antitrust 
Division. 

Certainly, each case must be considered 
on its merits including the terms of  any 
applicable extradition treaty. However, 
the growing shadow of  extradition risk 
appears to be having an influence on 
the prosecution of  foreign nationals 
in other cases. This is a phenomenon 
that deserves monitoring and greater 
focus. n

Mark L. Krotoski is a litigation partner in the Antitrust Practice 
Group at Morgan, Lewis & Bockius. The views expressed in this article 
are personal to the author and do not reflect the view of  Morgan, Lewis 
& Bockius or any of  its clients.
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