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Walking a Tightrope in White-Collar Investigations

Successfully defending companies requires cooperation—and boundary-setting—with the government.

BY GEORGE J. TERWILLIGER 11

very in-house counsel with responsi-

bility for government investigations

and enforcement matters knows that
an indictment is a company’s worst out-
come—and nightmare. Yes, there may be
an occasional case when the only way to
properly defend a company’s institutional
interests is to risk indictment and fight to
the death at trial. But those instances are,
in reality, extremely rare, even though as
advocates we may wish for the opportu-
nity to challenge the government’s evi-
dence and rebut allegations in an adver-
sarial court proceeding.

More often than not—and by strong
measure—a company is best served by
seeking a resolution in an enforcement
case that avoids all the adverse conse-
quences that an indictment brings, not
the least of which is the risk of convic-
tion. Often, one way to pursue the best
possible resolution is to cooperate with
a government investigation. But what
does cooperation actually entail and does
it mean capitulating to the government’s
allegations or suspicions?

Cooperation typically involves steps
such as conducting an internal investiga-
tion and sharing results with the govern-
ment. When doing so, companies gain
the benefit of not only being in a coop-
erative mode with the government, but
also maintaining knowledge of the case
on an ongoing basis as the relevant facts
are developed.

Cooperation also may involve facili-
tating the government’s own investiga-
tion by assisting it in obtaining facts
through review and production of cor-
porate records. Here again, because
cooperation can involve more than just
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tendering required records in bulk to
the government, a company can obtain
the advantage of factual knowledge that
positions it to later engage with the gov-
ernment on a well-informed basis. The
same is true when a company facilitates
interviews with or testimony by com-
pany employees.

But such cooperation need not—
indeed, should not—equate to capitu-
lation to the government. Cooperating
does not mean that counsel becomes a
de facto deputy to the prosecutor rather
than an advocate for the client.

For in-house lawyers, it is especially
important to appreciate the cooperation-
capitulation distinction. Cooperation
can help establish a successful strategy
to obtain the best possible result in a
given matter even while protecting a
company’s interests in an investigation.

For outside counsel, it is equally critical
that they be part of a team with in-house
counterparts working to defend their
mutual client’s interests. Both benefit
from having a common understanding of
the best approach to the government in a
given situation.

A time will come in most cases when
cooperation with the government in
developing the relevant facts ends and
advocacy for the client’s interests takes
center stage. That work will be adver-
sarial with the enforcement authorities,
but nonetheless needs to be conducted
in a professional manner. Before getting
to the adversarial phase, though, coop-
eration with a government inquiry is
typically the chosen path by a company
under scrutiny.

An effective cooperative approach has
a number of key elements. The first is to
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establish a positive working relationship
with the prosecutor or other enforce-
ment official. Even though the prosecu-
tor is clearly a legal adversary, nothing
can be gained by creating an unnec-
essarily hostile relationship. Rather,
establishing a rapport appropriate to the
circumstances is more likely to lead to
the best possible outcome for the com-
pany. For one thing, a prosecutor is less
likely to share information with hostile
defense counsel.

It is especially important to cooperate
with the government during the devel-
opment of the factual basis of an investi-
gation. Because companies have no Fifth
Amendment shield against government
demands for information, meeting the
obligation to respond to such demands in
a cooperative way makes sense. A com-
pany risks nothing by getting credit for
doing what it is required to do anyway.

Another important element of coop-
eration is establishing and maintaining
credibility with the prosecutor. The com-
pany and counsel that establish them-
selves as credible in the fact-development
phase of an investigation will be banking
important capital with the very people
whose decisions will most likely, barring
trial court proceedings, control the out-
come of the case. Conversely—and even
more importantly—those whose cred-
ibility becomes challenged in the eyes of
the prosecutor will create new obstacles
to a successful outcome that very well
could have been avoided. Prosecutors
always take the measure of the cred-
ibility of their adversary and its counsel,
which will be an important, albeit usual-
ly unreferenced, element of their assess-
ment of the company’s overall culture.
For enforcement authorities, a lack of
credibility translates into a culture want-
ing in values, especially with regard to
honesty and straight dealing.

A third, but more nuanced and chal-
lenging, element of cooperation is
establishing an aura of openness with
the government enforcement team.

Prosecutors expect cooperation as to the
facts to be full, complete and willing.
However, there often are boundaries
to fact-finding cooperation, and lines
demarcating those boundaries need to
be drawn. Maintaining privilege claims,
for example, may require establishing
such boundaries.

But even in these instances, privi-
lege needs to be used as the shield it is
intended to be, not a sword that carves
out large volumes of marginally privi-
leged information into a protected status.
Asserting overly broad privilege claims
to shield information from disclosure not
only risks undermining a generally coop-
erative strategy, but also can invite close
government scrutiny of the basis for the
claims. That, in turn, may lead the gov-
ernment to initiate litigation to challenge
the privilege claims.

So, if cooperation with a govern-
ment investigation does not equate
with capitulation, when and how do we
engage to fight for the company’s inter-
ests? First, reasoned cooperation is, in
fact, the first step in such engagement,
and it effectively sets the stage for more
aggressive advocacy to follow. Once the
facts of a given matter are on the table,
then advocacy as to what those facts
show is in order. That advocacy is more
than just a legal analysis of the facts; it
is using a reasonable interpretation of
them to establish relevant factual con-
clusions as well.

Slicing and dicing the factual interpre-
tation can be especially important when
addressing the scope of any corporate
misconduct. One of the critical elements
governing the outcome of many cases
will be the prosecutor’s assessment of the
degree to which senior management had
a role in or responsibility for the conduct
in question. Thus, addressing in detail
the facts relevant to that assessment is an
important part of advocacy on behalf of
the client. Similarly, the extent to which
a company may have profited from the
conduct in question can also be a highly
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relevant factor to the enforcement offi-
cials’ assessment of the case. Obtaining
expert forensic accounting assistance can
often be a valued aid to factual interpre-
tation and advocacy on such issues.

Legal analysis is also a critical aspect
of advocacy in a white-collar case, of
course. The outcome of such a case in
an agreed-upon disposition turns, in
part, on the prosecutor’s assessment of
the legal strength of the government'’s
case. As a result, scrutinizing the case
from that perspective is a crucial part
of advocacy. Credibility matters in this
context, as well, and white papers or
other communications explaining to the
government the weaknesses in its case
should be both reasoned and realistic in
their assessments.

Perhaps the most important aspect of
advocacy after cooperation involves ana-
lyzing the government’s interests to be
secured in a given matter and advocat-
ing on the basis of that analysis for the
best possible outcome for the client. All
enforcement officials will be driven to a
large extent by the objective of obtain-
ing a resolution that secures the govern-
ment’s primary interests in a given case.
Anticipating and understanding what
those interests are and advocating for an
outcome that secures them in a way that
is also in the best possible interests of the
company is a critical aspect of the post-
cooperation advocacy, and is an essential
aspect of advocacy in white-collar cases.

Far from constituting capitulation to
the government in an enforcement case,
cooperation should be the first step in a
chain of actions that results in the stron-
gest possible advocacy that counsel can
perform in order to obtain the best pos-
sible result for a company.
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