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JETRO OVERVIEW

Morgan Lewis has more than 2,000 legal professionals across 29 offices in North America,
Europe, Asia, and the Middle East.

We are widely recognized for the depth of our experience and attention to client service.

We have the leading environmental practice in the US advising and representing clients in
environmental litigation, and regulatory and transactional matters, with extensive
experience in crisis management.

Our complex litigation practice group is renowned for its expertise in high-stakes
litigation, including class actions and other complex disputes, as well as government
investigations.

We have represented major Japanese corporations and Japanese government agencies
globally and foreign companies in Japan on transactions and complex disputes for over 50
years.

Through this presentation we wish to provide Japanese corporations, investors and
government agencies with insight into US crisis management especially as it relates to
massive environment accidents and complex multidistrict litigation.
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Universal Lessons from US Environmental

Crisis & Litigation

e Lessons learned
— Plan for a crisis in advance
— Approaches to post-crisis communications
— Consistent messaging from legal, business, and operations is key
— Don't be caught by data requests & subpoenas
— What happened is less important than why (Root Cause Analysis)
— Be wary of voluntary mitigation efforts
— Identify a reasonable end goal and a strategy to achieve it
— Ensure all tactical decisions advance the strategy
— Bad facts=bad press=bad politics=bad law
— A settlement must actually settle the case
— There is a new life after an environmental crisis
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Despite Best Intentions, Environmental Crises

Happen to Good Companies

¢ Common threads of all crisis scenarios
— High public visibility
— Communications meltdowns
— Multiple agency investigations
— Overlapping litigation
— Complex legal and technical issues
— Reactive legislation & regulation
— Rushed unfavorable settlements
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Advance Crisis Management Planning

e The first hours of a crisis are chaotic — Don’t panic.
e Minimize risks by having a written crisis management plan in place
e Draft the plan with outside counsel who will act as the legal crisis manager

e The plan must have instructions for in-house counsel to follow immediately
after they are notified of an incident

e The plan must have a designated crisis management team with authority to:
— direct resources;
— support the outside crisis manager;
— control company message;
— interface with government responders; and
— begin evidence collection and preservation
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Three General Approaches to Communication

Strategy in a Crisis Scenario

1. Full disclosure and immediate acceptance of responsibility
— Johnson & Johnson 1982 Tylenol scare

2. Limited disclosure with limited and/or “rolling” acceptance of responsibility
— Exxon Valdez and Volkswagen

3. Denial (which may look like a “cover up”)
— Martha Stewart

Morgan Lewis (7 ]
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Factors Bearing on Choice of Approach

1.
2.
3.
4.
5.
6.
/.
8.
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Inevitability and timing of ultimate disclosure

Proliferation of information/opinion sources and speed of dissemination
Whistleblower protections and incentives

First Amendment issues in US

Multiplicity of potential governmental agencies

Exposure to individual claims

Effect on insurance coverage

Effect on “brand” and stock price
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Lesson Learned: Media Message Control

e BP — A Lesson in how NOT to handle PR in a crisis

— Careless — BP's early message blaming contractors for the incident made BP look
careless because BP hired the contractors

— Uncaring — CEO statements made BP look uncaring: "There's no one who wants this
thing over more than I do. You know, I'd like my life back."™ Tony Hayward

— BP failed to communicate the three key messages in any crisis:
1. BP was accountable
2. BP was deeply concerned about the harm it caused
3. BP had a plan for what to do
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Lesson Learned: Be Wary of Data Requests and

Subpoenas

e State and Federal agency strategy:
— Bury the RP in subpoenas and data requests
— Force errors and admissions — it works.
— BP pled guilty to criminal “Obstruction of Congress”
— Misrepresented the flow rate in response to Congressional data request

— BP’s data response to Congress had not been reviewed by outside counsel; company
engineer wrote response and did not consult lawyers
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Lesson Learned: Investigation v. Root Cause

Analysis (RCA)

e An investigation tells you what
happened

— E.g., the investigation into the Aliso
Canyon Gas Leak indicated a shallow
casing breach in the well’s production

casing at about the 500 foot level
e A Root Cause Analysis (RCA) tells you
how and why it happened

— How did the casing fail?

— E.g., stress corrosion cracking, corrosion
fatigue, caustic cracking, caustic
embrittlement, sulfide stress cracking,
hydrogen stress cracking, mechanical
failure, impact fracture, cycle fatigue, sand
erosion

— Why did the failure occur?

Morgan Lewis (11
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Lesson Learned: Why Perform a Root Cause

Analysis (RCA)?

o Operational and Business Reasons: To identify weaknesses in processes,
technology or materials and use this information to prevent future incidents.

» Legal Reasons: To prepare for the company’s defense by determining
whether the root cause of the incident was foreseeable and/or preventable
with the use of ordinary care expected of a reasonable operator.
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Lesson Learned: No Good Deed Goes

Unpunished

e The law requires certain mitigation
and remediation actions

e But be wary of voluntary mitigation to
try to improve the company’s image
— Voluntary reimbursements can come to
be viewed as entitlements

— Little can be done to improve the
company'’s public perception

e For example, in Deepwater BP argued
that mitigation expenses should be
credited against CWA penalties

e The DOJ argued “no credit” for things
BP was required by law to do, and
little or no credit for things BP
volunteered to do

Morgan Lewis (13
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Lesson Learned: Strategy in Overlapping

Litigation

o To strategize effectively, first identify an end goal
— E.g., global settlement; trial victory; maximize insurance recovery over time

e How does each tactical decision move you closer to your goal?

e Remember that overlapping litigations and administrative proceedings are
interconnected

— Favorable rulings in a small, related case can influence outcomes in big cases
— Early unfavorable outcomes may haunt the company throughout the litigation
— Admissions in administrative proceedings may bind the company in court

Morgan Lewis
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Lesson Learned: Good & Bad Tactical Decisions

e Some good tactical choices in Deepwater
Horizon:

— Taking on “choice of law” early

— Winning “choice of law” at the outset knocked out
all state law claims. This limited discovery and
facilitated settlements

— Waiving arguments on OPA liability

— BP and Anadarko did not contest OPA liability.
Admitting liability preserved the court’s goodwill
for more important fights.

Tactical Decision Example: In an environmental crisis litigation, should the court’s personal jurisdiction
over a foreign parent corporation be contested at the outset?

« If the argument fails, the corporate veil could be pierced for all purposes — including in related cases.

 What are the benefits? The case against the subsidiary will continue. Is total exposure limited?
* How likely is the court to exclude a foreign parent corporation from the litigation in this context?

 Would it be better to wait to challenge veil piercing/alter ego claims until after discovery?

Morgan Lewis (15
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Lesson Learned: Managing the Politics of Crisis

e The politics of a post-crisis scenario are
remarkably resistant to facts.
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Lesson Learned: Prepare for the Long Haul

e Control the pace — the crisis will not
stay in the headlines forever.

e Something else will seize the media’s
and politicians’ attention soon enough

e Until then, the company’s world will
be turned upside down. Regulators
and politicians will be hostile, and the
courts can’t be trusted to do the right
thing.

e The company must dig in and prepare
a trial ready defense, limit damage
where it can, and wait for
opportunities to move the case
forward.

Morgan Lewis (17
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Lesson Learned: Settlements Must Have a

Payment Ceiling

e Never agree to a settlement that doesn't actually end a case

o If a settlement does not have a dollar cap, the plaintiffs will find a way to
increase the claim

e BP/Private plaintiffs — economic loss settlement in the Deepwater Horizon case

— Rushed to avoid a trial with private plaintiffs in phase one
— Failed to achieve goal — no global settlement, so did not avoid Gross Negligence
finding
— Plagued by accusations of fraud by the plaintiffs’ bar
— No dollar cap
— Estimated to be $7.8B
— Spent more than $10B
— Still spending...

Morgan Lewis (1)
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Life After an Environmental Crisis

e In some cases, there can be new life for a company on the other side of an
environmental crisis

— The rigorous internal review can lead to a more efficient and more safety conscious
organization
— New regulations passed after a crisis can bring welcome clarity to an entire industry

— New technologies can make operations safer

Morgan Lewis (1]
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James J. Dragna ("Jim”) represents energy, aerospace, and
manufacturing clients in environmental litigation and regulatory
matters nationwide, including air, water, and wastewater
enforcement and litigation.

Jim has worked on several high-profile environmental crisis
matters, and leads the firm’s crisis-management team. Jim
serves as coordinating counsel for Anadarko Petroleum Corp. in
connection with all related matters arising from the Deepwater
Horizon oil spill. Jim also is coordinating counsel for SoCalGas
in connection with the Aliso Canyon natural gas leak. Jim is the
designated outside crisis manager in charge of all the stages of
these matters including post crisis-management.
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He has also served as an expert on matters of professional
responsibility.

David was president of the Bar Association of San Francisco;
chairman of the California State Bar Conference of
Delegates; lawyer delegate to the Ninth Circuit Judicial
Conference; trustee of the Practising Law Institute; and a
member of the Harvard Law School Visiting Committee.
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“exceptional — very efficient, very practical and able to take a
holistic approach to complex matters.” David has been listed
in all editions of The Best Lawyers in America, and in 2011
and 2013 was voted the San Francisco Antitrust Lawyer of
the Year.
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