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CONSIDERATIONCONSIDERATION

• Federal and State Courts

• Administrative Bodies

FORUM

PROCEDURE
– SOAH (Texas)

– EHB (Pennsylvania)

PROCEDURE

STANDARD – EHB (Pennsylvania)

– EQB (West Virginia)

ERAC (Ohi )

JUDGMENT

– ERAC (Ohio)
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• Rules and Requirements

– Evidence
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CONSIDERATIONCONSIDERATION

• Standard of Review May Differ

– “De Novo” Review
FORUM

PROCEDURE
– Information Unavailable to Agency

– More Expansive Discovery

PROCEDURE

STANDARD p y

– Overrule Agency

Strategic Consideration
JUDGMENT
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CONSIDERATIONCONSIDERATION

• Collateral Estoppel

– Influence vs. Preclusion
FORUM

PROCEDURE
• Potential Preclusive Effect

– Finding of Fact

PROCEDURE

STANDARD – Finding of Fact

– Judgment
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JUDGMENT

– Court-Approved Settlement

• Strategic Consideration
C M t
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CONSIDERATIONCONSIDERATION

• Strategic

– “Big Picture”
FORUM

PROCEDURE
– Consistent Narrative

• Public Interest

PROCEDURE

STANDARD Public Interest

– Consistent Messaging

U d t d Cli t S iti iti

JUDGMENT

– Understand Client Sensitivities

– Positive Representation
OTHER

© Morgan, Lewis & BockiusLLP 9



PRACTICAL ADVICEPRACTICAL ADVICE

• Understand the Sensitivities of the Client and its Operations

• Understand the Rules and Requirements of Each Forum

• Recognize Each Proceeding Can Influence the Other

• Close Coordination is KeyClose Coordination is Key

• No Room for Territorialism or Egos

• Evaluate Opportunities to Effectively Utilize the Proceeding

• Think “Big Picture” in Strategic Decisions
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