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Foreign Investment in
U S N l R tU.S. Nuclear Reactors 

• Statutory Issue:• Statutory Issue:
• Atomic Energy Act, 

Sections 103d & 104d

“No license may be issued to 
an alien or any corporation or 

h i if h C i iother entity if the Commission 
knows or has reason to believe 
it is owned, controlled, or 
dominated by an alien adominated by an alien, a 
foreign corporation, or a 
foreign government.”
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Background

• Early Developments

Background

Early Developments
• General Electric (1966) (“SEFOR”)

• Legislative History (5% limitation removed from statute)
• Permits foreign investment and participation• Permits foreign investment and participation

• General Atomics (1973)
• 50% ownership by Royal Dutch/Shell

B b k & Wil M D tt I t ti l (1982)• Babcock & Wilcox – McDermott International (1982)
• Domiciled in Panama, but U.S. owned and controlled

• Electric Industry Restructuring (1990s)
• Transition to Merchant Generation
• Opportunity for Foreign Investment

• Resurgence in New Plant Licensing (2000s)
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• Resurgence in New Plant Licensing (2000s)



Background
(continued)

• NRC guidance makes clear FOCD determination

(continued)

• NRC guidance makes clear FOCD determination 
is to be based upon the totality of the facts

• The Commission has consistently maintained that• The Commission has consistently maintained that 
the limitation on FOCD “should be given an 
orientation toward safeguarding the national g g
defense and security.”

• General Elec. Co. and Southwest Atomic Energy Assoc. (Southwest 
Experimental Fast Oxide Reactor (SEFOR)) 3 AEC 99 100 (1966)Experimental Fast Oxide Reactor (SEFOR)), 3 AEC 99, 100 (1966). 

• This position is reaffirmed in the Standard Review Plan 
(SRP) on FOCD
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Current NRC Guidance and PracticeCurrent NRC Guidance and Practice

• Standard Review Plan
• Establishes NRC review standards on FOCD issues
• An applicant is considered to be subject to FOCD “whenever a foreign interest 

has the ‘power,’ direct or indirect, whether or not exercised, to direct or decide 
matters affecting the management of the applicant.”g g pp

• Commission rejected staff proposal that 50% was a maximum limit to foreign 
ownership

• Other levels of ownership considered; factors of concern:
• Voting control• Voting control
• Foreigners holding positions as directors and executive personnel, ability to appoint, 

and interlocking positions
• Foreign indebtedness

FOCD N ti A ti Pl• FOCD Negation Action Plan
• Enables foreign ownership or involvement, subject to actions that negate potential for 

foreign control over safety and security
• Assure U.S. “control” through governance provisions

“O ti ” t l i k i
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• “Operating” control is key issue
• Special Board Resolutions



Current NRC Guidance and Practice 
(continued)

• Regulatory Issue Summary 2000-01egu a o y ssue Su a y 000 0
• U.S. reactor licensees have obligation to report FOCD issues
• Potential “triggers”:

• Certain Securities and Exchange Commission filings (5+% stock ownership)g g ( p)
• Ability to appoint directors or executive personnel
• Proposed merger with a foreign entity

• National Industrial Security Program Operating Manual (NISPOM)
• Governs access to classified security information

• Required for owners of reactor operators
– Not for nuclear information, but for plant security (e.g., terrorist threats)

• NISPOM Chapter 2, Section 3
• Restrictions against foreign ownership, control or influence (FOCI)
• Standard Form 328 disclosures and FOCI review
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Example: AmerGenExample:  AmerGen

• Joint Venture of PECO Energy and British Energy• Joint Venture of PECO Energy and British Energy
• Formed to acquire and operate commercial nuclear reactors in the 

United States
• Governance in LLC Operating Agreement• Governance in LLC Operating Agreement

• 6 Member Management Committee
• 3 appointed by BE (U.K. citizens), and 3 by PECO (U.S. citizens)

• Chairman appointed by PECO has “casting” vote on matters involving• Chairman appointed by PECO has casting  vote on matters involving 
nuclear safety or security

• BE retains voice (unanimous decision) in business decisions 
• Annual budgets, acquisitions, mergers, dissolution, major litigation g , q , g , , j g

settlements, permanent shutdown of reactors, life extension

• BE Plays Role in AmerGen Operations
• President position held by BE executives
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• Management/supervisory personnel assigned to AmerGen sites



Example: National GridExample:  National Grid

• National Grid acquires New England Electric System (NEES)
• NEES subsidiary New England Power (NEP) holds “owner” licenses:

• 9.9% of Seabrook (≈110 MWe)
• 16.2% of Millstone (≈185 MWe) – including 4% from Montaup

• Involves 100% indirect foreign ownership of minority owner licensee
• Negation Action Plan

• Nuclear decision-making assigned to Committee of NEP Board
• 3 directors are U.S. citizens, majority are independent
• Independent directors appointed by foreign owner

• Full Board reserves limited authority
Cl d d i i i li l• Closure and decommissioning or license renewal

• Sale, lease or other disposition
• Conditions imposed by litigation settlement

• All NEP Board members must be U S citizens
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• All NEP Board members must be U.S. citizens
• Compliance with NRC Orders delegated to Committee



Example: EDF-CEGExample:  EDF CEG

• Électricité de France SA and Constellation Energy Group (CEG)
• EDF to acquire 49.99% of Constellation Energy Nuclear Group (CENG)

• CENG owned and operated 5 reactor units

• Governance of CENG (like AmerGen)
10 di t• 10 directors

• 5 appointed by EDF (French citizens); 5 appointed by CEG (U.S. citizens)
• CEG appoints Chairman, who has deciding vote on nuclear security, 

safety and reliability matters (“exigent” matters)
• EDF appoints the CFO
• EDF retains voice (unanimous decision) in business decisions 

• Annual budgets, acquisitions, mergers, dissolution, major litigation settlements, 
permanent shutdown of reactors, life extensionpe a e t s utdo o eacto s, e e te s o

• Nuclear Advisory Committee
• Independent appointees assess and annually report on FOCD issue
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Example: Calvert Cliffs Unit 3Example:  Calvert Cliffs Unit 3

• Application submitted in 2007/2008
• Applicants are domestic subsidiaries of UniStar Nuclear Energy, LLC

• At time of application, UniStar owned in near-equal shares (through 
intermediaries) by an American corporation (Constellation) and a French 
company (EDF)company (EDF)

• EDF subsequently acquired Constellation’s share, resulting in 100% foreign 
ownership

• Challenged by petitioner groups
• NRC Staff concluded that did not satisfy FOCD requirements due to 100% 

foreign ownership, notwithstanding robust Negation Action Plan
• Licensing Board granted summary disposition in favor of petitioners
• Upheld by Commission on March 11, 2013

• The Commission found that the applicant’s challenge was to the NRC’s policy on 
foreign ownership which was not appropriate to reconsider in a specific 
adjudicatory proceedingadjudicatory proceeding

• Commission directed Staff to review FOCD issues (discussed below)
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Example: STP Units 3 and 4Example:  STP Units 3 and 4

• Application submitted to NRC in September 2007 for two new reactors at South 
T itTexas site

• Nuclear Innovation North America LLC (NINA) is the lead applicant
• NINA owned ≈90% by NRG Energy, Inc. and ≈10% by Toshiba through U.S. 

subsidiary, Toshiba America Nuclear Energy Corporation (TANE)
P titi h ll d j t b d FOCD i t f di• Petitioners challenged project based on FOCD requirements once funding came 
primarily from TANE

• NRC Staff agreed with petitioners
• NINA maintained its compliance with FOCD requirements

• Limited foreign ownership (10%)• Limited foreign ownership (10%)
• 90% voting authority over most matters, including selection of U.S. citizen CEO and CNO
• No licensed construction until Project Finance, which would extinguish loans
• U.S.-controlled operator
• U.S. control over nuclear safety, security, and reliability issues
• Robust Negation Action Plan

• Security Committee
• Nuclear Advisory Committee

• Hearing in January 2014
• Licensing Board found in favor of NINAg

• On Appeal before Commission
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Comparison of Foreign 
N ti Att ib tNegation Attributes

Compan /
Foreign

O nership Licensed Licensed E ec ti e
Cert. 

ofCompany/
Licensee

Ownership
% of

Licensee

Operating
Authority

Ownership 
%

Executive
Personnel

of 
Spec. 
Duty

Key Governance Features NAC

AmerGen
(1999)

50% yes 100% of
3 units

CEO (U.S.)
Pres. (foreign)
CNO (U.S.)

no Board (3 members U.S. and 3 members Foreign)
 U.S. Chairman has “casting” or deciding vote on key governance 

matters 

no

CENG
(2009 / 2012)

49.99% yes 100% of
4 it +

CEO (U.S.)
CNO (U S )

no Board (5 members U.S. and 5 members Foreign)
 U S Chairman has “casting” or deciding vote on key governance

yes
(2009 / 2012) 4 units +

82% of
1 unit

CNO (U.S.)
CFO (foreign)

 U.S. Chairman has casting  or deciding vote on key governance 
matters 

 U.S. Chairman has “exigent” authority to decide that a matter must 
be decided under U.S. control

New England
Power

(1999 / 2000)

100% no 9.9% of
1 unit

16.2% of 1 
unit

No provision. no Nuclear Committee (all U.S. citizens, majority independent)
 Delegated authority over all matters relating to nuclear plant, 

except matters reserved for full Board (foreign controlled)

no

PacifiCorp
(1999)

100% no 2.5% of
1 unit

No provision. no Nuclear Committee (all U.S. citizens, majority independent)
 Delegated authority over all matters relating to nuclear plant, 

except matters reserved for full Board (foreign controlled)

no

Maine Yankee
[CY, YAEC]

(2012)

76% no 100% of
1 unit

CNO (U.S.) yes CNO (U.S. citizen)
 Delegated authority over nuclear matters

no

(2012)

NINA 10% no (STPNOC 
would have 

this 
authority)

92.375%
of 2 units

CEO (U.S.)
CNO (U.S.)
CFO (foreign)

yes Security Committee (all U.S. citizens, majority independent)
 Delegated authority over nuclear matters 
 Security Committee has “exigent” authority to decide that a matter 

must be decided under U.S. control

yes
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Emerging TrendsEmerging Trends

• Formalized Negation Action Plans• Formalized Negation Action Plans
• Emerged with new plant applications (COLAs)
• Written plan that is typically Appendix to Chapter 1 of FSAR 

(Management and Organization)
• Change control process (decrease in effectiveness requires prior 

NRC approval)
f• Likely to become de facto requirement

• New Features
• Delegation of nuclear safety and security authority language g y y y g g

more explicitly includes reliability and security program
• Certificates from senior management acknowledging duty to 

U.S. Government
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Current DevelopmentsCurrent Developments

• Following Calvert Cliffs Unit 3 order, the Commission issued a StaffFollowing Calvert Cliffs Unit 3 order, the Commission issued a Staff 
Requirements Memorandum on March 11, 2013
• “The staff should provide a fresh assessment on issues relating to foreign 

ownership including recommendations on any proposed modifications to 
guidance or practice on foreign ownership, domination, or control that may 
be warranted.”

• Public Meetings
• Industry Proposals

• Focus on national security
• 100% indirect foreign ownership is permissible
• Graded approach for assessing Negation Action Plans
• Endorse use of license conditions to resolve FOCD concerns

• Staff paper originally due no later than December 31, 2013, but p p g y , ,
extended multiple times
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Foreign Investment in Advanced Nuclear 
Reactors Is in the U S National InterestReactors Is in the U.S. National Interest 

• Creates jobs in America• Creates jobs in America
• Facilitates the development of domestic infrastructure 

that is important to U.S. futurep
• Improves liquidity and enhances the value of U.S. 

nuclear assets.
M h ld h l l d t f b tt f• More resources should help lead to safer, better performance.

• FOCD restrictions should be enforced as necessary to 
protect the national security interests of the United p y
States
• But, foreign participation from friendly countries in the U.S. 

nuclear industry does not present safety or security concernsnuclear industry does not present safety or security concerns.
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Foreign Involvement in 
S f t A ti iti I NSafety Activities Is Necessary

• Foreign companies are involved in designing and constructing plantsForeign companies are involved in designing and constructing plants
• These companies are accountable to meet nuclear safety and quality assurance 

requirements
• This involvement is not prohibited by the FOCD restrictions provided that U.S. 

citizens have ultimate control

• Robust safety systems ensure adequate safety whether or not there is 
foreign involvement  

Li l ibl f i f t d it• Licensee personnel are responsible for ensuring safety and security 
notwithstanding any external pressure 

• Existing safety and oversight programs in the industry provide 
extensive “defense-in-depth”extensive defense-in-depth

• QA, CAP, ROP, Inspection Program
• Assure that any inappropriate influence that could compromise safety (whether foreign or 

domestic) would be identified, elevated and addressed by the licensee and/or NRC
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Negation Measures that Address National 
S it Sh ld S ti f FOCD R lSecurity Should Satisfy FOCD Rule

• Negation measures should be acceptable if they adopt• Negation measures should be acceptable if they adopt 
formal mechanisms to provide U.S. citizens with 
adequate authority to protect against foreigners causing:
• Diversion of special nuclear material;
• Diversion of nuclear technology (whenever nonproliferation 

concerns are present);p )
• Diversion of national security information; or
• A disruption in the licensee’s ability to comply with safety 

requirements.requirements.
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DISCLAIMERDISCLAIMER

• This material is provided as a general informational service to clients and friends ofThis material is provided as a general informational service to clients and friends of 
Morgan, Lewis & Bockius LLP. It does not constitute, and should not be construed as, 
legal advice on any specific matter, nor does it create an attorney-client relationship. 
You should not act or refrain from acting on the basis of this information. This 
material may be considered Attorney Advertising in some states Any prior resultsmaterial may be considered Attorney Advertising in some states. Any prior results 
discussed in the material do not guarantee similar outcomes. Links provided from 
outside sources are subject to expiration or change.                                                   
© 2014 Morgan, Lewis & Bockius LLP. All Rights Reserved. 

• IRS Circular 230 Disclosure
To ensure compliance with requirements imposed by the IRS, we inform you that any 
U.S. federal tax advice contained in this communication (including any attachments) 
i t i t d d itt t b d d t b d f th f (i)is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing, or 
recommending to another party any transaction or matter addressed herein. For 
information about why we are required to include this legend, please see 
htt // l i / i l 230http://www.morganlewis.com/circular230.


