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Regulatory Environment
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Dodd-Frank – Focus on Compensation and 
Conflicts

• Dodd-Frank – SEC Mandate to:
– Facilitate clear disclosure to investors of brokerage and 

advisory relationships, including material conflicts

– Issue rules designating “point of sale” disclosures to be 
provided by brokers to retail investors before purchasing 
investment products & services

– Issue rules governing sales and compensation practices 
and conflicts
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Dodd-Frank – Focus on Fiduciary Duty

• SEC Authority to Mandate Fiduciary Duty for Brokers
– Conflicting Authorizations

– Key Components

• “Best Interest” Standard

• “Personalized Investment Advice” to “Retail Customers”

• Comfort for Dual Registrants 
– Receipt of Commissions, 
– Offering Limited & Proprietary Products 
– Non-Continuing Duty

• Prelude to Fiduciary Duty for Brokers – SEC Study

4



SEC Staff Study on Investment Advisers & 
Broker-Dealers

• Uniform Fiduciary Standard (UFS) for both advisers and 
broker-dealers
– Personalized Investment Advice

– Retail Customers

– Comfort fort Dual Registrants

• Receipt of Commissions 

• Offering Limited & Proprietary Products 

• Non-Continuing Duty

• Comparable Enforcement & Non-Scienter Based 
Enforcement
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UFS & Broker-Dealers

• Uniform Fiduciary Standard

– Affect on institutional suitability doctrine.

• Use of proprietary products – possible disclosure and 
consent requirements

• Principal trades – possible enhanced disclosure and 
consent requirements

• Possible “Form ADV, Part 2”–type disclosure to 
customers

• Possible enhanced supervisory controls for personal 
trading
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UFS & Investment Advisers 

• Possible SRO
• Possible enhanced preregistration review
• Possible Federal or SRO licensing and 

continuing education requirements for 
supervised persons

• Possible required designation of supervisor to 
review and pre-approve advertising

• Possible expansion of record requirements to 
include e-mail
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UFS – Both Advisers & Brokers

• Uniform Fiduciary Standard 
• Possible uniform baseline standard for duty of 

care
• Possible summary disclosure document 

highlighting fees, services, and conflicts
• Possible interpretive guidance on disclosure or 

prohibition of certain conflicts
• Review of solicitation arrangements regs
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DOL “Investment Advice” Proposal

• Expansion of investment advice 
concept

• ERISA & IRA accounts covered
• Controversial – heated comment
• Upcoming hearings in Congress

9



Evolving Fiduciary Models
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Focus on Compensation & Conflicts – Form 
ADV

• Form ADV Part 2 Revamp and the Brochure Supplement
– Part 2 – New Subjects & Delivery Requirements

– Brochure Supplement

• New Form

• Covered Persons

• Required Topics & Information Needed
– Compensation
– Other business activities
– Supervision

• Transition Challenge for Large Firms
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Brochure Supplement Process
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Process for Rolling Out Brochure Supplements

build template
for supplement

assess ability
to streamline
supplement

data
Construction

may include raw
data from CRD
which will need
to be analyzed
and adapted to

narrative
brochure form

develop
process for

data
verification

including any
external fact

checks

assess whether
Item 3 events
are immaterial
and whether

other events are
material and

should be
disclosed

certification
from covered

person

consider
supervisory

sign-off

design
technological

specs

build DMS

alpha and beta
test DMS,
including
security

pilot DMS

gather
feedback and

tweak

compile data
into a

provisional
report

harvest data on
each covered

person

analyze
responsive
information
(especially
disciplinary
information)

Resolve open
interpretive

questions on
who is covered and 

what information must 
be disclosed

identify
functions
covered

identify covered
persons

establish 
process

to monitor and
track changes in
functions as they

affect covered
persons

consider ways
to integrate
monitoring

within existing
supervisory

systems

build out or
adapt current

agent/IAR
licensing

process to
accommodate

communication
and training of

supervised
persons and their

supervisors
regarding

determinations
made and

factors requiring
escalation

because they
signal possible

changes in
status

new hires and
terminations

changing roles
of staff

for each
covered person,

inventory U-4
and Form ADV

information

for each covered
person, gather

firmwide
information on

team
membership,
compensation

and supervision

for each covered person, gather
information not previously

collected or verified (education,
professional designations, non-
reportable disciplinary events

including affecting professional
licenses or designations, other
businesses and compensation)

assess
disciplinary
disclosures

verify data in
Provisional

report
data correction

preparation of
draft

supplement
using firm
template

certification
from covered

person

supplement
approval

supervisor sign
off firm sign off

supplement
distribution

system flags
updates from

individuals 
and

supervisors

develop
process for

updates

establish
permissions for

access,
modification and

approvals

rollout

develop document
management system 

(DMS)
with version control and
modification permission

controls for decentralized
implementation

build tech process

identify clients
to whom

supplements
must be
delivered

tag clients as
whether they
are outside
brochure
delivery

requirements
(e.g., mutual
funds, BDCs,

qualified
clients, etc.)

track types of
advisory
services
provided,

including when
they are

impersonal,
personalized

with direct client
contact and
discretionary
regardless of

contact

3/31/11 Due Compliance Date

Needs 
assessment

Including any principal approval 
required if the supplement is 

deemed sales literature under 
FINRA Rule 2210

EXHIBIT 2



Regulation Radar
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SEC Enforcement FY2010

• SEC Enforcement Reorganization in 2009
• 531 formal investigations opened (compared to 496 in 

2009)
• 681 cases brought (from 664 in 2009)

– Highest since at least FY 2001

• 70 broker-dealers cases (from 109 in 2009)
• 53 insider trading cases (up from 37) against 138 

defendants (versus 85) 
• “Favorable outcome” in 92% of cases
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Regulatory Environment
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Innovation:  What’s Next in SMAs?
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Factors in Change

• Increasing transparency in compensation
• Migration to fiduciary duty with stricter approach to 

conflicts
• Possible tougher DOL standard may channel servicing of 

retirement accounts to managed accounts
• Possible migration to highest common denominator 

standard
• Focus on managed accounts
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