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INTRODUCTION
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Board Diversity Efforts

• Push for greater gender diversity on corporate boards is not a new thing

• Despite this, progress has been slow

– 26% of Russell 3000 companies based in California have no women directors

– Remaining 74% of companies based in California, women represent 15.5% of directors

• Increasing recognition of the issue and affirmative action from public and private institutional investors

• Pension funds, activist investors and the press have been pushing for addition of women on Boards.

– Bloomberg: More than 150 of ~700 companies that State Street targeted for having no women on the Board have 
since added a female director

– Forbes: Major index funds like Vanguard and Fidelity are now mandating that companies in their index must have a 
minimum of 2 women on the Board or they will withhold their vote
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Why Does Board Diversity Matter?

• Shown to have an impact on the bottom line

– 2012 McKinsey & Co Study of 180 publicly traded companies in the US, France, Germany and the JK found that 
companies in the top quartile of board diversity saw return on shareholder equity ~53% higher than bottom quartile

• More inquiry and broader experience to draw on

• More willingness to find a “third” way

• Decisions made by people who reflect the real world

• Improved reputation and brand
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Shareholdersaredemandingprogress
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California…the Laggard!

Source HarvardLawSchoolForum:    /Equilar
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California…the Laggard!
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CALIFORNIA AND SB 826
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Overview of SB 826

• California adopted SB 826 to send a message

• Signed into law in September 2018

• California is the first state with such a requirement

• Applies to public companies that are either:

– Incorporated in California

– Headquartered in California

• Mandates that public companies include a minimum number of female directors

• Effective as of the end of 2019, expanded as of the end of 2021
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Required Female Directors

• All public companies must have at least 1 female director by the end of 2019

• No later than the end of 2021:

– At least 3 female directors if Board has 6 or more directors

– At least 2 female directors if Board has 5 directors

– At least 1 female director if four or fewer directors

• The number of female directors never has to exceed 3 no matter how large the Board

• Does not require kicking men off the Board. 
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Subject Companies

• Public company means any company “listed on a major U.S. stock exchange”

• “Headquartered in California” is based on the address used on the company’s form 10-K

• Vague aspects of law

– “Major securities exchange” is not defined

– Not all public companies file a form 10-K (such as foreign private issuers)

– Headquartered may not be the same as having a sizable presence

• Examples: Skechers USA, WageWorks, PCM
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Penalties

• Failure to comply with the diversity requirements will require a $100,000 fine for the first violation and 
$300,000 for subsequent violations.

• Listed on a public website for lack of compliance

– Compliance listing is by calendar year

– Will also include the number of California public companies that move their HQs out of California
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POTENTIAL LEGAL CHALLENGES
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Potential Legal Challenge- Equal Protection Clause

• Explicit gender classification makes a constitutional challenge inevitable

– Only one aspect of diversity considered

– Potential displacement of otherwise diverse members based solely on gender

– Not just filling a role but adding value
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Potential Legal Challenge- Internal Affairs Doctrine

• Internal affairs of a corporation should be governed by the laws of the state of its incorporation

– Opposition to the bill: “SB 826 violates the equal protection clauses of the U.S. Constitution (Commerce and Full 
Faith and Credit Clause) and the California Constitution, as well as the Civil Rights Law (Civil Code Section 51)…”

• Applies regardless of state of incorporation

– 2115: Exception for companies listed on national securities exchange. 3 factor test ensures no other state has a 
greater business connection.

– Vantage Point Ventures v. Examen: Delaware incorporated, Delaware law

– Regulations remain on the books and complied with
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Potential Legal Challenge- California Labor Code

• Unruh Civil Rights Act (California Civil Code Section 51): Protects from discrimination by business 
establishments in California because of age, ancestry, color, disability, national origin, race, religion, sex 
and sexual orientation.

– Recruit generally and if possible, select a woman

– EEO Clause: The Company is committed to equal opportunity for all and to also complying with SB 826

• Statute provides that a woman includes an individual who identifies as a woman regardless of gender 
identity on birth certificate. Risk of gender discrimination claims for transgendered individuals.
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Things to Consider

• Not that easy to implement:

– Bylaws, stockholder approval

– Proxy contest

– No transition time for IPO companies

• No exception for Controlled Companies

• Holiday directors
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TAKEAWAYS AND TIPS
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Why Such Slow Progress

• Projections that corporate boards will not reach gender parity until 2029

• …Some projections say gender parity won’t be reached until 2055
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Why Such Slow Progress

• Board seat = Yes, Board Influence = No

– Missing Dimension- No true opportunity to make an impact

– Committees are not created equal

– Audit, Compensation, Nominating, Governance

– Infrastructure, Risk, Finance, Sustainability, Corporate Relations

• Low Turnover (Term Requirements, Age Preference)

• Overemphasis on typically male experience (investment professionals, finance execs, CEOs)

• Chicken and egg problem
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Overboarding

• Why do people, especially women, serve on multiple boards and others serve on none?

– Already tested as a director

– Easier to identify

– Same network

– Same nomination criteria

– Criteria that already hold a position on a public company board
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What Can Women Do

• Expand your network

• Make your goal clear and public (up your online presence)

• Study up

• Customized board resume

• Global skills/tech skills

• Nonprofit boards

• Resources:

– National Association of Corporate Doctors

– Search firms

– Board Source

– ExecRanks

22



Let’s End on a Good Note

• Tech savvy directors are in more high demand which opens the field to more women, younger men and 
women and minorities

• S&P 500 appointed 428 new directors during 2018 proxy, the most since 2004 (Spencer Stuart 
Perspectives for 2018)

• More women and minorities as CEO

• Growing mandatory retirement age requirement

• Even if challenged, SB 826 has made a clear message that companies who take steps to promote 
diversity will benefit in the long run
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Contact Information

Thomas W. Kellerman
Senior Counsel, Morgan Lewis & Bockius
thomas.kellerman@morganlewis.com

Tom represents companies, investment banks and venture capital funds, 
advising technology industry clients on public offerings, M&A, venture capital 
and other private finance transactions and corporate governance matters

Karen Abesamis
Partner, Morgan Lewis & Bockius
karen.abesamis@morganlewis.com

Karen focuses her practice on mergers and acquisitions, private equity, venture 
capital and general corporate matters for technology companies, corporate 
venture capital and cross border corporate transactions.
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