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Agenda

• Tuition reimbursement class action litigation

• Antitrust pitfalls when discussing best practices with other colleges and 
universities

• Potential insurance coverages, including how to maximize coverage

• Facility considerations in reopening campuses
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COVID-19 Refund 
Class Actions



Summary of College and University Refund Litigation

75+ class action lawsuits filed, mostly in federal court.
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Summary of College and University Refund Litigation 
(cont.)

Allegations Claims Reimbursement Class Definition

In-Person vs. Online Alleged Claims Reimbursement Class Definition



Summary of College and University Policies 
Regarding Refunds

• Partial refund of room and board and certain fees or credits for Fall 2020

• No refunds on tuition

• Discounts or incentives on summer or fall tuition or fees

• Hold tuition flat for Fall 2020
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Summary of College and University Policies 
Regarding Refunds (cont.)

University A University B University C University D University E

• Pro rata 
reimbursement 
for housing 
and/or dining 
fees

• No refunds on 
tuition

• 60% refund for 
Spring Quarter 
2020 for those 
students who 
have withdrawn 
as of March 20, 
2020

• Room and board 
charges prorated

• Extended 
deadline to file 
for leave of 
absence for 
Spring Quarter, 
which entitles 
students to a full 
refund of tuition

• Room and board 
prorated by 40%

• Other fees 
prorated

• No refund on 
tuition, 
instructional 
costs, or for 
other services 
that remain 
available such as 
health-related 
fees

• Room and board 
prorated based 
on date vacated

• Offering $500 
emergency 
funding to assist 
with travel, 
storage, and 
moving logistics

• No refund on 
tuition
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Potential Defenses to Claims

Merits 

• “Educational malpractice”

• Insufficient pleading

• Contract provision permitting retention of 
tuition and fees 

• No conversion for generalized claim for 
money 

• No demand for converted property

• Force majeure provisions

• Doctrine of sovereign immunity

• No claim where contract exists

Class Certification

• Atypical claims

• Individual issues 

• Unascertainable
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Strategies for Minimizing the Risk of Litigation

Handbooks, Policies, 
Contracts

• Tuition and fees 
• Force majeure clause
• ADR provisions 
• Class action waivers

Credits, Discounts

• Tuition
• Pro rata room/board
• Litigation costs/savings from 

campus closings



Antitrust Risks
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Given the unprecedented 
nature of the pandemic, many 
colleges and universities are 
reaching out to counterparts at 
other institutions to discuss 
how to respond 

Responding to 
COVID-19 ANTITRUST 

RISK

SHARING DATA

DISCUSSING BEST PRACTICES

COLLABORATING ON RESPONSE
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Colleges and Universities Susceptible to Antitrust Risk

• Individuals in higher education often view counterparts as colleagues rather than 
competitors

• Often leads to collaboration and information sharing

– Formal

– Informal

• May lead to explicit or implicit agreement
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Antitrust Spotlight on Colleges and Universities
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Antitrust Basics:
Coordinated Action

Sherman Act § 1:

“Every contract, 
combination . . . , or 

conspiracy, in restraint of 
trade or commerce . . . , is 

declared to be illegal.”

Per Se Illegal

Conduct so pernicious, the 
only question is whether it 

happened (e.g., price-
fixing, horizontal market 
allocation, agreements to 

not compete for 
employees, bid-rigging)

Rule of Reason 
Analysis

Considers justification for 
conduct, weighs an 

agreement’s pro- and anti-
competitive effects
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Evaluating Antitrust Risk

• Topics that relate to health and safety have lower risk

• Topics that relate to competitive aspects (e.g., tuition, costs, salaries, benefits) raise 
potential antitrust concerns

• Need to be careful that acceptable discussions do not “tip” into unacceptable ones
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Antitrust 
Checklist

Education and Training
Are administrators, faculty, and 

staff aware of the antitrust policy 

and appropriately trained?

Escalation Process
Is there a process to escalate issues 

within the institution, and outside counsel 

if necessary, if a problem is identified?

Issue Spotting
Are in-house counsel trained to 

issue-spot potential problem 

areas and intervene or counsel 

appropriately?

Antitrust Policy
Do you have an antitrust policy 

and is it up to date?

Risk Mitigation
Are individuals at the institution trained 

on how to mitigate antitrust risk to 

ensure bigger problems do not arise? 

Risk Awareness
Is there general awareness of 

situations that may have 

increased antitrust risk? 
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Navigating Murky Antitrust Waters

• Antitrust guidance ≠ “No, you can’t do that.”

• Collaboration is often procompetitive  recognized by the antitrust laws

• Often there is a solution that minimizes antitrust risk



Potential Insurance 
Coverages



Potentially Applicable Insurance Coverages 

Goals of Insurance Section:  

• Provide an understanding of potentially available insurance for business 
losses and liabilities arising from COVID-19

• Outline steps to preserve claims, including notice to the insurer and 
documenting statements/proofs of loss

• Discuss the pros and cons of filing and pursuing a coverage claim 
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Potentially Applicable Insurance Coverages (cont.)

Important Considerations: 

• Coverage will depend on policy language, the specific circumstances of the 
claim, and applicable state law

• Filing a notice of claim and proof of loss is necessary to protect rights

• Future events may impact claims for coverage--future regulatory 
actions and court decisions that are unknown today

20



Business Interruption/Time Element Coverage

• Protects the insured against losses of business income resulting from 
“physical loss or damage” to insured property by a covered peril

• Debate about what constitutes “physical loss or damage”
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Civil or Military Authority Coverage

• Covers loss of business income during the time in which access to a covered 
location is prohibited by a civil or military order following damage to the 
property of others
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Additional Coverages

• Event Cancellation 

• Liability Coverage

– General Liability

– Directors & Officers (D&O) Insurance

– Workers’ Compensation 
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Preserving Claims; Recovering Insurance Proceeds 

• Notice to Carrier

• Proofs/Statements of Loss 

• Coverage Litigation 
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Conclusions and Recommendations

• Consult with Coverage Counsel 

• Analyze the Pros and Cons of a Claim 

• Make an Individual Decision

• Heed the Urgency
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Facility 
Considerations--
Reopening Campuses



27

Key Questions to Facilitate Reopening

• What guidance, resources, and requirements should be considered prior to 
reopening?

• What is the physical layout of the campus and what adjustments can be made 
with respect to learning and communal facilities?

• What is the housing density and layout on your campus?

• How do colleges and universities plan and prepare?
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Guidance, 
Resources, 

Requirements

Association of College 
and University Housing
Officers – International
Resources

National Association of
Colleges and Universities
Business Officers Resources

American College 
Health Association
Considerations

State and Local 
Requirements

Family Educational Rights
And Privacy Act (FERPA)

Guidance

CDC Guidance



Campus and Facility Adjustments

• Engage in architectural planning

• Adapt the learning environment

• Increase cleaning and availability of PPE and sanitizing supplies

• Increase communication and training

• Move to single-use products and touchless technology
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Housing 
Adaptations Assess 

Plan
Modify

CLEANING/PPE

COMMUNAL SPACE

RESIDENTIAL UNITS

Given the high-touch, 
interactive, communal nature 
of college life, many colleges 
and universities are faced with 
the challenge of adapting living 
space in the wake of the 
pandemic.
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Planning and Preparation

Assess Resources
Assess resources on campus and in 
the broader community.  Evaluate off-
campus space and medical 
resources.

Prepare a Plan
Analyze guidance and prepare a 
plan and implementation strategy.  
Plan for prevention, containment, 
and management. Prepare policies 
and procedures and training 
materials.

Be Flexible
Continue to monitor guidance and 
update policies and procedures and 
plans as circumstances evolve.



Q&A
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