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Cal-OSHA Emergency Temporary Standards (ETS) — What's New?

e Employers must conduct a workplace-specific identification of all interactions,
areas, activities, processes, equipment, and materials that could potentially
expose employees to COVID-19 hazards.

e Training is required on various subjects related to COVID-19 prevention.
e Employers must develop a written COVID-19 prevention plan.

e Employees are required to maintain six feet of separation except where an
employer can demonstrate that six feet of separation is not possible, and except
for momentary exposure while persons are in motion.

e Employers shall provide face coverings and ensure that employees wear them
over their noses and mouths when indoors, when outdoors, and when less than
six feet away from another person, and when required by other laws.
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Cal-OSHA ETS — What's New?

e Employees cannot share equipment or PPE to the extent feasible. When it is not
feasible to prevent sharing, sharing must be minimized and such items and
equipment must be disinfected between uses by different people.

e Mechanical ventilation systems must maximize the quantity of outside air
provided to the extent feasible.

e Employees exposed to COVID-19 must be offered COVID-19 testing at no
charge during working hours.

e Employers must provide notice to workers regarding possible COVID-19
exposure (i.e., “close contacts”) within one business day.

e There are extensive requirements for employer-provided transportation and
housing.
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Cal-OSHA ETS — Outbreak Requirements

e There are detailed procedures required for responding to outbreaks. Cal-OSHA
now recognizes 2 types of outbreaks: an “outbreak” and a “major outbreak.”

— An “outbreak” occurs when there are three or more COVID-19 cases in an exposed
workplace within a 14-day period.

— A "major outbreak” occurs when there are 20 or more COVID-19 cases in an exposed
workplace within a 30-day period.

e During an outbreak, the employer must provide testing to all employees at the
worksite once a week; for a major outbreak, twice a week.

e Each outbreak triggers additional steps, including contract tracing,
investigations, surveillance testing, and possible remedial actions.

e These requirements apply until there have been no new cases at the workplace
for a 14-day period.
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Cal-OSHA ETS — Paid Sick Leave

“For employees excluded from work [due to being a "COVID-19 case” or “exposure to
COVID-19"] and otherwise able and available to work, employers shall continue and
maintain an employee’s earnings, seniority, and all other employee rights
and benefits, including the employee’s right to their former job status, as if
the employee had not been removed from their job. Employers may use employer-
provided employee sick leave benefits for this purpose and consider benefit payments
from public sources in determining how to maintain earnings, rights and benefits,
where permitted by law and when not covered by workers’ compensation.” 8 CCR
3205(c)(10)(C).

— This does not apply where the employer demonstrates that the COVID-19 exposure is not
work-related.

— At the time of exclusion, an employer must provide the employee with information about his
or her rights under Section (¢)(10)(C) (above) and information regarding COVID-19-related
benefits to which the employee may be entitled under applicable federal, state, or local laws.
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Cal-OSHA ETS FAQs

e Do the ETS provide for a specific kind of test to be used?

e Does mandatory testing during an outbreak have to be conducted on-site?

e Does testing have to be during an employee’s regular working hours?

o What if an employee refuses to be tested during mandatory outbreak testing?

o If an employee refuses testing during an outbreak or major outbreak, can the
employer exclude the employee and NOT pay the employee (i.e., make pay
contingent on getting a test)?
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Cal-OSHA ETS FAQs

e Can an employer require that an exposed employee get a test?
e Can the employer require that employees notify it of a positive test?

e Can an employer discipline or terminate employees who know they are positive
but fail to tell the employer?
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Cal-OSHA ETS FAQs

o If an employee is receiving workers’ compensation/temporary disability benefits
due to workplace exposure, do employers have to make up any difference if the
benefits do not make the employee whole?

o If an employer implements separate, non-overlapping shifts, does that mean
that each shift has its own workplace (even if the other shifts use the same
physical space)?

e How do you count cases for outbreak testing?
o What is the status of legal challenges?

Morgan Lewis (11)



State-Level Update

Morgan Lewis ?



Regional Stay-at-Home Order

e Regional Stay-at-Home Order applies for at least three weeks when ICU capacity drops below
15% in a designated region.

— assessed on a weekly basis

e The five designated regions and the counties in each region are as follows:

— Northern California: Del Norte, Glenn, Humboldt, Lake, Lassen, Mendocino, Modoc, Shasta,
Siskiyou, Tehama, and Trinity

— Bay Area: Alameda, Contra Costa, Marin, Monterey, Napa, San Francisco, San Mateo, Santa Clara,
Santa Cruz, Solano, and Sonoma

— Greater Sacramento: Alpine, Amador, Butte, Colusa, El Dorado, Nevada, Placer, Plumas,
Sacramento, Sierra, Sutter, Yolo, and Yuba

— San Joaquin Valley: Calaveras, Fresno, Kern, Kings, Madera, Mariposa, Merced, San Benito, San
Joaquin, Stanislaus, Tulare, and Tuolumne

— Southern California: Imperial, Inyo, Los Angeles, Mono, Orange, Riverside, San Bernardino, San
Diego, San Luis Obispo, Santa Barbara, and Ventura
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Regional Stay-at-Home Order

e On January 12,
Greater 1.7 Now COVID-19 posiive cases par day por 100K
Sacra mento o k See Counties 17.6% Positivity rate (7-day average,
exited the Stay-
at-Home Order ) e e
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California’s Tier System

County risk level

e Updates and lists of
permissible activities for each
tier are available at
covid19.ca.gov. |
e Can search by county or by —
activity.
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California Travel Advisory

e Californians are encouraged to stay home or in their region and avoid non-
essential travel of more than 120 miles from one’s home, or to other states or
countries.

— Just an advisory, not an order

e Persons arriving in California, including returning residents, should practice self-
quarantine for 10 days after arrival.

e Interactions should be limited to immediate household.

III

e Exceptions: Advisory does not apply to “essential” travel such as work and
study, critical infrastructure support, economic services and supply chains,
health, immediate medical care, and safety and security.
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Local Travel Orders

e Mandatory 10-day quarantine required for anyone traveling into:
— San Francisco from outside the Bay Area
— Santa Clara County from more than 150 miles from the county’s borders
— Los Angeles County from outside the Southern California region

e Exceptions to these orders include:
— travel for healthcare professionals’ duties
— travel for essential governmental functions
— travel for performing essential infrastructure work
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Proposed Hero Pay Ordinances

* Los Angeles County:

— Considering enacting an urgency ordinance requiring certain employers of grocery and
drug retail workers to pay all workers an additional $5 per hour in “*hero pay”

— As currently contemplated, this would apply to:

= Stores in unincorporated areas and covered by Appendix B-1 of L.A. County Public
Health Order (“Grocery Stores and Retail Food Markets”); and

= Companies that own/run the stores are publicly traded or have at least 300
employees nationwide and more than 10 employees per store site

— The ordinance would remain in place for 120 days
— Urgency ordinance to be drafted prior to Board of Supervisors’ January 26 meeting

— NOTE: The county is exploring whether the rule could apply to incorporated areas in
addition to unincorporated areas
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Proposed Hero Pay Ordinances

e City of Los Angeles:

— Considering enacting a similar urgency ordinance requiring certain employers of grocery
and drug retail workers to pay all workers an additional $5 per hour in “hero pay”

o City of Long Beach:

— Considering enacting an urgency ordinance requiring an additional $4 per hour in
“hero pay” to front-line grocery workers
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Paid Sick Leave
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Status Updates on COVID-19 Paid Sick Leave

¢ Federal Families First Coronavirus Response Act (FFCRA):
— FFCRA leave is no longer mandatory

— Tax credit for FFCRA leave is available through March 31, 2021 (so employers who choose to continue to provide
FFCRA leave can still recoup the tax credit)

— Amount of total leave %and tax credit) available remains the same, allowing employers to “roll over” any unused
FFCRA leave amounts (and tax credits)

— DOL will continue to enforce FFCRA for leave taken or requested from April 1, 2020 to December 31, 2020
. gglzigornia’s Supplemental Paid Sick Leave (created by AB1867) expired on December 31,

— COVID-19 Supplemental Paid Sick Leave (Cal. Lab. Code § 248.1) and COVID-19 Food Sector Supplemental Paid Sick
Leave (Cal. Lab. Code § 248) expired when mandatory portions of FFCRA expired (December 31, 2020)

= BUT any workers who were taking California COVID-19 squIementaI paid sick leave as of December 31, 2020
must be allowed to continue taking leave, even if the entitlement extends into 2021

= Example: an employee who showed symptoms of COVID-19 and for whom it was recommended to isolate on
December 30, 2020 must be allowed to continue utilizing supplemental paid sick leave, even if the isolation
continues past December 31, 2020

— The Labor Commissioner’s office will continue to enforce any violations that occurred during the effective dates
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Local COVID-19 Paid Sick Leave Requirements That

Remain in Effect

e NOTE: This is just a sampling of current ordinances. Please consult counsel to confirm which local paid
sick leave laws might mandate COVID-19-related paid sick leave for your employees.

e A number of local laws requiring COVID-19 supplemental paid sick leave remain in effect,
including:

— City of Los Angeles: Mayor Garcetti’s Public Order on Supplemental Paid Sick Leave Due to COVID-19 will
remain in effect until 2 calendar weeks after the COVID-19 local emergency period expires.

— City of Long Beach’s COVID-19 Ordinance remains in effect. There is no set expiration date; the City Council
revisits the ordinance’s necessity every 90 days.

— San Francisco’s Public Health Emergency Leave Ordinance has been extended through at least February 10,
2021 (has been extended regularly since enactment)

e A number of cities have indefinitely expanded their “regular” paid sick leave laws to allow
use for COVID-19-related reasons, including:

— City of Los Angeles
— San Diego
— Emeryville
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Notable New and Pending COVID-19 Paid Sick Leave

Extensions

e San Jose expanded its paid sick leave ordinance to “fill the gap” left by the
FFCRA'’s expiration:
— Covers all businesses lawfully able to conduct business under all applicable Health Orders that

maintain a facility within the City of San Jose or have employees performing at least 2 hours of work
per week within the City’s geographical boundaries

— Expires June 30, 2021, but no additional hours are granted by the extension (80 total hours over
duration of ordinance; sick leave bank does not “reset” in 2021)

— Other local governments may also try to “fill the gap” left by FFCRA's expiration

 Pending Ordinances/Extensions:

— Qakland is considering an emergency ordinance extending and amending its prior COVID-19
supplemental paid sick leave (SPSL) ordinance, which expired on December 31, 2020. The
contemplated extension would be retroactive, and would tie the sunset date of the SPSL ordinance
to Oakland’s local emergency period

Morgan Lewis (25)



Upcoming Events

e Thursday, January 21 - COVID-19 Vaccines: Legal
Considerations In Light Of Latest Developments Register here

o Wednesday, February 3 — 2020 Recap: California Employment
Law Year In Review Register Here
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Return to Work Resources for Employers

View a list of the return to work resources
that we have developed to support employers’
efforts in safely returning to work.

Get more information on our Return to Work
— Stay in the Safe Zone training program.

Access our workplace reopening checklist.
Questions on Vaccines?
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https://www.morganlewis.com/-/media/files/document/2020/NowNormalNext/Return-to-Work-Resources.pdf
https://www.morganlewis.com/-/media/files/document/2020/covid-19/return-to-work-stay-in-the-safe-zone-training.pdf
https://www.morganlewis.com/-/media/files/document/2020/NowNormalNext/Workplace-Reopening-Checklist.pdf
https://www.morganlewis.com/topics/navigating-the-next/questions-on-vaccines

Coronavirus
COVID-19 Resources

We have formed a multidisciplinary
Coronavirus/COVID-19 Task Force to
help guide clients through the broad scope
of legal issues brought on by this public
health challenge.

Morgan Lewis

To help keep you on top of
developments as they
unfold, we also have
launched a resource page
on our website at

If you would like to receive
a daily digest of all new
updates to the page, please
visit the resource page to
using the purple
“Stay Up to Date” button.


http://www.morganlewis.com/topics/coronavirus-covid-19
http://reaction.morganlewis.com/reaction/RSGenPage.asp?RSID=UMVxvmyB1F6h1vNcds-8Y4-37-SvgFmpjFqBNL0SHK8

Our Global Reach

Africa Latin America
Asia Pacific Middle East
Europe North America

Our Locations

Abu Dhabi Moscow
Almaty New York
Beijing* Nur-Sultan
Boston Orange County
Brussels Paris

Century City Philadelphia
Chicago Pittsburgh
Dallas Princeton
Dubai San Francisco
Frankfurt Shanghai*
Hartford Silicon Valley
Hong Kong* Singapore*
Houston Tokyo

London Washington, DC
Los Angeles Wilmington
Miami

M ° L M *Our Beijing and Shanghai offices operate as representative offices of Morgan, Lewis & Bockius LLP. In Hong Kong, Morgan Lewis operates through
OI g q n eWI s Morgan, Lewis & Bockius, which is a separate Hong Kong general partnership registered with The Law Society of Hong Kong as a registered foreign law

firm operating in Association with Luk & Partners. Morgan Lewis Stamford LLC is a Singapore law corporation affiliated with Morgan, Lewis & Bockius LLP.
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This material is provided for your convenience and does not constitute legal advice or create an attorney-client relationship. Prior results do not guarantee similar outcomes. Attorney Advertising.
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