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Sustainability 

REACHING NET ZERO 
TOGETHER



Why Are We Here?

• Significant Growth in Corporate Sustainability Commitments
– 300+ companies committed to 100% renewable energy (RE100)

– 408 businesses ($4T revenue) urging Biden-Harris Administration to set goal of 
cutting greenhouse gas (GHG) emissions at least 50% below 2005 levels by 2030 
(wemeanbusinesscoalition.org)

– 1000+ companies set (or committing to set) science-based targets to reduce 
emissions (sciencebasedtargets.org)

• Alignment of policies, implementation, opportunities, and accountability

• Today’s participants: Corporates with commitments, asset managers, investors, 
utilities, wide range of energy companies and developers, regulators, and others
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Agenda

• Virtual Power Purchase Agreements (VPPAs) 

• Distributed Generation

• Renewable Energy Investments and Claims Regarding Responsible 
Manufacturing

• Environmental, Social, and Governance Criteria
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Virtual Power 
Purchase 
Agreements



US Market Continues to Lead 
but Other Regions are Growing

Global Corporate Offsite Deals by Region

Source: Renewable Energy World

6



7



Virtual Power Purchase Agreement (vPPA): How it 
Works
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Source: Edison Energy



vPPA Settlements

• Buyer pays fixed price per unit of 
energy generated ($/MWh)

• Developer provides Buyer with the 
value of the energy sold on the 
market + RECs

• As energy is generated by the asset, 
Developer sells physical energy to 
the grid at market price, which 
fluctuates

• The vPPA is settled as a unit-
contingent contract-for-differences

• The contract settlements are netted 
& invoiced monthly
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If real time prices are below the 
PPA price, seller invoices

[Company] for the difference
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If real time prices are above the 
PPA price, seller pays [Company] 
the difference

Fixed PPA Price: $25

$25

$20

$30
1

Real Time Power Price

Source: Edison Energy



VPPA Structure and Legal Provisions

• Project Development Provisions
– Commercial Operation

– Project Description and Construction Requirements

– Milestone Design and Early Termination

– Delay Damages

– Capacity Adjustment

– Complexities of Pro Rata Projects

• Environmental Attributes
– Alignment with REC tracking systems and sustainability goals

– Planning for evolving environmental attributes and allocating costs
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VPPA Structure and Legal Provisions

• Seller and Buyer Covenants

• Limitations and Warranties

• Confidentiality and Publicity

• Dodd-Frank Reporting and Compliance

• Assignment

• Collateral Assignment for Financing Purposes

• Change in Law
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Emerging Issues

• “Seller’s Market” Dynamics

• Hub v. Node Settlement

• COVID and Force Majeure

• Minimum Offer Price Rule (“MOPR”)

• Biden-Harris Administration Initiatives
– “Whole of Government” Procurement

– Clean Energy Standard

– Tax Incentives

– Market Enhancements
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Distributed 
Generation



Distributed Generation 

• Continued cost declines across sector, particularly in solar and storage
– NREL Projection: $0.03 per kWh for utility systems in 2030

– EIA: Storage costs decreased nearly 70% from 2015 to 2018

– NREL: Storage costs projected to decrease between 26%-63% by 2030

• Supportive policies emerging to facilitate aggregated resources
– FERC Order 2222 support for aggregated distributed energy resources

• Continued support and interest in distributed generation for resiliency
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RESULTS: Power Purchase 
Agreement

• Raiders-friendly Power Purchase 
Agreement 

• Allegiant Stadium is the first 
stadium in Nevada to have 
earned the right to procure 
energy from the public or 
private entity

• Allegiant Stadium will be the 
first US stadium to achieve 
100% renewable energy use for 
all electric energy needs

• Long Term

• Energy Partnership
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Contact Information

Slides have been edited for sharing. Please contact 
Baird Fogel with questions about the Allegiant Stadium 
case study. 
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• Baird Fogel
– San Francisco
– +1.415.442.1170
– baird.fogel@morganlewis.com



Renewable Energy 
Investments and 
Claims Regarding 
Responsible 
Manufacturing



Why Is This Tricky?

• Seems like common sense:  want to get credit from customers and from the 
public for investments made in clean energy generation and usage.

• If truthful and non-deceptive, what’s the problem?
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Principles, Not Rules

• Sec. 5 (a) of the FTC Act:  “Unfair methods of competition in or affecting 
commerce, and unfair or deceptive acts or practices in or affecting commerce, 
are hereby declared unlawful.”

• Sec. 5 (n) of the FTC Act:  “The Commission shall have no authority . . . to 
declare unlawful an act or practice on the grounds that such act or practice is 
unfair unless the act or practice causes or is likely to cause substantial injury to 
consumers which is not reasonably avoidable by consumers themselves and not 
outweighed by countervailing benefits to consumers or to competition. . . .”

• Dual enforcement, but state laws not much clearer.
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Non-intuitive Sticks in the Bundle of Rights

• The generation of electricity and the right to make claims about the nature of 
that electricity have been disaggregated.

• When you produce electricity from, say, a solar facility, you can sell two different 
things separately to two different customers (or keep one or both for yourself):
– The electricity

– The right to claim that a certain quantity of electricity was generated by a solar facility

• The right to make claims travels with the Renewable Energy Certificates (RECs).
– Once you sell the REC, you can’t claim that you produced or used the solar power 

associated with that REC.

– If you make a claim, you can’t sell the REC, but should “retire” it.
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Example 1

• You are the manufacturer of a consumer product.  All of the manufacturing 
processes involved in making the product are powered with renewable or non-
renewable energy matched by retired RECs.

• You can make an unqualified “made with renewable energy” statement. 
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Example 2

• You are the manufacturer of a consumer product.  All of the manufacturing 
processes involved in making the product are powered with renewable energy, 
but you sell the RECs.

• A “made with renewable energy” statement is an unfair or deceptive act or 
practice (“UDAP”). 
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Example 3:  REC Arbitrage, Part 1

• In REC arbitrage, RECs from one renewable electricity project are sold and 
replaced by less expensive RECs from another renewable electricity project. 

• RECs vary in price because while all RECs represent one megawatt-hour of 
renewable electricity, each REC embodies where, when, and what renewable 
resource produced that particular REC.  For some marketers, a solar REC might 
be more valuable than a wind REC, depending on the preferences of the type of 
consumer to whom the product is typically sold.

• Variations are also driven by state renewable portfolio standard policies. A state 
might specify that only RECs sourced in-state or from particular project types 
“count” toward meeting the goal.
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Example 3:  REC Arbitrage, Part 2

• Suppose you have an onsite solar array at your facility.  You sell those RECs and 
simultaneously buy cheaper wind RECs.  But you actually use the electricity from 
the solar array to manufacture your product.  You want to make the statement:  
“Our facility is home to an onsite solar array. We are using renewable electricity.” 

• Even though both sentences are literally true, the claim is a UDAP because it 
gives the impression that you are using solar electricity, when you have given up 
the right to make that claim by selling the solar RECs.  You can only make a 
claim of using wind electricity, as a result of buying wind RECs.

• The bottom line:  no double-counting, and the specific characteristics of the REC 
matter.
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FTC Guidance

• Federal Trade Commission (FTC) 
Guides on the Use of Environmental 
Marketing Claims, 16 CFR § 260.1, et 
seq., commonly referred to as the 
“Green Guides.” 
https://www.govinfo.gov/content/pkg/
CFR-2020-title16-vol1/pdf/CFR-2020-
title16-vol1-chapI.pdf, at 204. 
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State Guidance

• National Association of Attorneys 
General, Environmental Marketing 
Guidelines for Electricity, 
https://www.epa.gov/sites/production
/files/ 
201805/documents/naag_0100.pdf
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EPA Guidance

• EPA
– Guide to Making Claims About Your 

Solar Power Use, 
https://www.epa.gov/sites/ 
production/files/2017-
09/documents/gpp-guidelines-for-
making-solar-claims.pdf

– Green Power Partnership, 
https://www.epa.gov/greenpower
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A Sampler of Third-Party Guidance

– Environmental Law Institute, Corporate Statements About the Use of Renewable Energy, 
https://www.eli.org/sites/default/files/eli-pubs/corporate-renewables.pdf

– Center for Resource Solutions, The Legal Basis for Renewable Energy Certificates, 
http://resource-solutions.org/wp-content/uploads/2015/07/The-Legal-Basis-for-RECs.pdf
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Enforcement

• Mainly FTC & the states

• Although EPA runs the Green Power Partnership and puts out a lot 
of useful guidance in this area, in identifying the legal risks, it 
points to: “Possible scrutiny by the Federal Trade Commission 
(FTC) and/or your state’s attorney general’s office for false or 
deceptive marketing claims.”
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Enforcement
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• FTC is clearly interested, but so far has 
relied mainly on guidance and warnings 
rather than enforcement actions.

• Letter from Division of Enforcement to 
Green Mountain Power:
– “some of these unqualified claims raise 

concerns”
– “we urge that GMP carefully review its 

current and future communications”
– “without prejudice to the right of the 

Commission later . . . to commence an 
enforcement proceeding”



The Future of Enforcement
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• Thus far, resource constraints have meant much more guidance than 
enforcement. That could change.

• For example, Feb. 4, Senator Klobuchar introduced a bill that would 
nearly double the FTC’s annual budget from $351 million to $651 million 
for 2022.

• Watch this space.



Environmental, 
Social, and 
Governance Criteria 



Regulatory Background

• EU Approach – Top-Down Regulations
– 2018 Action Plan

– Regulations on sustainability-related disclosures in financial services (defining 
“sustainable investment”, “sustainability factors” and “sustainability risk”– focusing on 
self-defined metrics

• US and UK Approaches – Bottom Up
– SEC Guidance

– Recent Developments Under Biden Administration
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Defining Standards

• Gathering/utilizing data

• Looking to standard setters

• Defining “compliance” with ESG standards
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Looking Forward

• Drivers – Investor Demand

• Focus on Enforcement – Protecting Investors from Fraud/Greenwashing

• Issues Related to Cross Border Conflicts
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Sustainability-Linked 
Financing



New Trends in Sustainability Financing
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“Morgan Stanley aims to
support $750 bln in low-carbon 
investments by 2030”

“Australia’s Top Banks 
Step Up Hiring in Green 
Finance Push”

“JP Morgan pledges $2.5 
trillion over the next decade 
towards climate change”

“Bank of America ups 
environmental commitment 
to $1 trillion by 2030”



New Trends in Sustainability Financing – Contd.
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“Alabama’s plans for new turnkey build-
to-suit men’s correctional facilities have 
hit a roadblock as 2 banks have pulled 
out of a municipal-bond sale following 
mounting pressure from social justice 
activists”

“Britain's Boohoo may 
link executive bonuses to 
improved worker rights”

“Bank of America Issues $2 
Billion Equality Progress 
Sustainability Bond”

“Social Bonds Propel ESG 
Issuance to Record $732 
Billion in 2020”



New Trends in Sustainability Financing – Contd.

• LMA/LSTA/APLMA “Social Loan Principles” Guide published in April

• Similar to the “Green Loan Principles” Guide 

• Purpose is to ensure consistency of approach across the different loan markets

• Provides a framework of voluntary guidelines for lenders and borrowers if they 
want to categorise a loan as a “social” loan

• Aim of the social loan market is to facilitate economic activity which supports and 
addresses social issues
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New Trends in Sustainability Financing – Contd.

40

The financing should satisfy 4 key characteristics:

 Use of Proceeds

 Project Evaluation and Selection

 Management of Proceeds

 Reporting/Monitoring
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New Trends in Sustainability Financing – Contd.

 Use of Proceeds
• Purpose should be clearly set out in the loan agreement

and marketing materials
• Social Loan Principles guide provides illustrative list only
• Examples include affordable housing, sanitation and

transportation, food security and sustainable food 
systems, alleviation of unemployment, and
socioeconomic advancement
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New Trends in Sustainability Financing – Contd.

 Project Evaluation and Selection

Borrower must demonstrate:
• How was the specific project selected?
• What are the social objectives of the project?
• What process was followed to determine that the project

fits within the social loan parameters?
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New Trends in Sustainability Financing – Contd.

 Management of Proceeds

Borrower must ensure use of proceeds is in accordance with 
the stated purpose:

• deposit proceeds in separate account earmarked for use 
for the project for which loan was made

• put in place internal procedures to track application of 
proceeds
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New Trends in Sustainability Financing – Contd.

 Reporting/Monitoring

Borrower must provide regular reporting on:
• how the loan proceeds were used
• the projects to which they were applied
• the social impact that those projects are expected to have
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Questions
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Our Global Reach

Our Locations

Africa 
Asia Pacific
Europe

Latin America
Middle East
North America

Abu Dhabi
Almaty
Beijing*
Boston
Brussels
Century City
Chicago
Dallas
Dubai
Frankfurt 
Hartford
Hong Kong*
Houston
London
Los Angeles
Miami

Moscow
New York
Nur-Sultan
Orange County
Paris 
Philadelphia
Pittsburgh
Princeton
San Francisco
Shanghai*
Silicon Valley
Singapore*
Tokyo
Washington, DC
Wilmington

Our Beijing and Shanghai offices operate as representative offices of Morgan, Lewis & Bockius LLP. In Hong Kong, Morgan, Lewis & Bockius is a separate 
Hong Kong general partnership registered with The Law Society of Hong Kong. Morgan Lewis Stamford LLC is a Singapore law corporation affiliated with 
Morgan, Lewis & Bockius LLP.
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