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Program Overview

• APRIL 18 | Reaching Net Zero Together: Environmental Considerations in Alternative Energy 

Development

• APRIL 19 | Emerging Contaminants—The Road Ahead

• APRIL 20 | Major Federal Environmental Cases—What Lies Ahead

• APRIL 21 | Climate Change Regulation—From Emissions Standards to Disclosure Rules and Everything 

In Between

Register at https://www.morganlewis.com/events/earth-day-celebration-series

Reaching Net Zero Together Webinar Series

• APRIL 21 | Innovation and IP
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Permitting New Alternative Electricity Generation

In this section, we will discuss:

• Siting and Environmental Impacts

• Federal Oversight and Permitting

• State and Local Permitting

• Engaging Community and Other 
Stakeholders
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Siting and Environmental Impacts

• Location, Location, Location

– Depending on the type of generation (i.e., offshore wind, on shore wind, 
geothermal, solar, hydro), the siting options can be limited

– Considerations of transmission impacts in siting near large users and/or 
transmission corridors

– Designated Leasing Areas (DLAs) on public lands

• Environmentally Sensitive Areas

– Conservation areas consideration

– If public lands are involved, be clear on the boundaries of excluded public 
lands 

• Endangered Species Considerations

• Surface Water and Stormwater Considerations

• Cultural Resources and Tribal Considerations

• Engagement with Local Environmental Groups
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Federal Oversight/Permitting

• NEPA (National Environmental Policy Act) Process

– Examples of Lead Agency and/or Consulting Agencies include:

– Bureau of Ocean Energy Management (BOEM) for offshore wind

– Coast Guard

– EPA

– Army Corps of Engineers (Wetlands)

– Fish & Wildlife

– At a minimum, the process will need to address important aspects of environmental review, including:

– Alternatives Analysis 

– Cumulative Impact Analysis 

– Mitigation Measures

• Programmatic Environmental Review

– Although not available for all projects, keep an eye out for programmatic environmental assessments or 
programmatic environmental impact statements.
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Permitting: Statutory Considerations for Offshore 
Wind As Example

Offshore wind projects provide a good example of the multi-faceted statutory structure 
that covers the development of alternative energy. The following are the major statutes 
that come into play, and the agencies that are primarily responsible for implementation:

• Energy Policy Act of 2005 (BOEM)

• National Environmental Policy Act (BOEM)

• Coastal Zone Management Act (State CMPs)

• Other Statutes of Note

– Marine Mammal Protection Act (NMFS)

– Federal Endangered Species Act (NMFS/USFWS)

– National Historic Preservation Act (BOEM/State Historic Preservation Officer (SHPO))

– Clean Water Act and Rivers and Harbors Act (USACOE)
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Federal Government Impacts

• The current administration has taken actions, including the issuance of Executive 
Orders, that are likely to have a significant impact on agency resources and focus on 
the permitting of new, cleaner generation.

– Climate Change

– Addressing climate change is a priority, including incentivizing clean energy and additional 
regulations for GHG emissions from traditional stationary sources

– Biden administration efforts are government-wide and involve significant policy changes

– Infrastructure

– Renewable Energy Target – Establishing Federal Clean Electricity Standard

– Tax Credits – Extension and Expansion

– Federal Procurement
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State and Local Permitting 

• Air Quality

– Depending on the type of facility, the air quality permitting requirements may not be a significant 
challenge. For instance, wind and solar installations do not tend to have significant air emissions.

– However, for permitting purposes, there is also consideration of construction-related emissions.

– For large projects, consider whether any temporary or portable facilities trigger any NSPS (40 
CFR Part 60).

– Even smaller projects may be subject to local requirements and regulations that apply to 
construction related emissions and dust control.

• Water Quality

– Surface Water 

– Stormwater

– Industrial Discharges

• Cultural Resources and Historic Preservation

• Wastes
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State and Local Permitting

State and local agencies and authorities also play an important role in a variety of 
aspects of permitting certain projects. Particularly if the project is not sited on 
federal lands, tribal lands or offshore, it is important to consider that these 
authorities may have more stringent and different requirements. As a sampling of 
these state or local permitting authorities:

• Mini-NEPA Lead Agency (i.e., CEQA)

• Land Use/Local Zoning Boards and Commissions

• Coastal Commissions

• State Energy Commissions/Authorities
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Community/Stakeholder Considerations

Early engagement with community groups and other local stakeholders can help 
identify activities that will need careful attention during the permitting process, 
that may not be purely environmental, but are nonetheless important.

• Traffic

• Noise

• Aesthetic/Visual Concerns

• Light Pollution
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Carbon Capture and 
Sequestration



Types of Carbon Management in US

• Two types of carbon management methods
– CCS or carbon capture and storage: captures carbon from the atmosphere and 

stores it deep underground.

– CCUS or carbon capture utilization and storage—puts the some of the recovered 
CO₂ to use in other ways, often to help with oil extraction. Injection of CO₂ into oil 
reserves, causing oil to flow more easily and efficiently.

• There are 5,000 miles of CO₂ pipelines already in operation in the United 
States and pipelines are the safest way to transport this materials

BOTTOM LINE: Not new technology but renewed focus on using 
technology to reach net-zero goals by the mid-century.
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Current Carbon Management Projects in the US

• Summit Carbon Solutions – CCS project

– In 2021, announced plans to develop a new carbon capture and storage project in Iowa, 
Minnesota, North Dakota, South Dakota, and Nebraska. 

– Capture carbon dioxide emissions that otherwise would be emitted into the atmosphere from 
biorefineries, such as ethanol plants, compress the captured CO₂, and transport it through a 
pipeline to North Dakota where it will be permanently and safely stored underground in deep 
geologic storage locations.

– Carbon dioxide and water are the byproducts of ethanol production.

– The project will be the largest carbon capture and storage project in the world.

BOTTOM LINE:  The project will capture and permanently store up to 12 million tons 
of CO₂ every year – which is equivalent to removing 2.6 million vehicles from our 
roads annually
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Current Carbon Management Project in the US

• Oxy Low Carbon Ventures – CCUS Project 

– Expected to be largest “Direct Air Capture” or “DAC” plant in the world (developed by 
1PointFive).

– The equipment takes in air and, through a series of chemical reactions, it removes the carbon 
dioxide before releasing the remaining gases back into the atmosphere.

– The plant will remove CO₂ directly out of the air. The oil company will transport the carbon 
dioxide via pipeline to one of its oilfields, to be used in enhanced oil recovery, injecting the 
gas directly into oil reserves to increase oil production and inject it into oil wells to increase oil 
production. Excess carbon will be stored underground.

BOTTOM LINE:  The plant will remove 1,000,000 metric tons of 
CO₂ per year from the air; today, most DAC plants remove 
thousands of tons per year.
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CCS Regulation in the US

• Permitting and Operating Interstate Carbon Dioxide Pipelines
– Federal Regulation

1. Safety

– Department of Transportation – PHMSA

– Safety standards for CO₂ transported by a hazardous liquid pipeline or transported in a gaseous state

2. Siting and Economic Regulation

– Is there a role for the Federal Energy Regulatory Commission?

– Not a natural gas pipeline regulated per the Natural Gas Act

– Not an oil or petroleum products pipeline regulated per the Interstate Commerce Act

– FERC has no permitting authority or economic regulation

– Is there a role for the Surface Transportation Board?

BOTTOM LINE: No federal agency has jurisdiction over the siting or construction of interstate CO₂ 
pipelines and no federal agency has exerted economic jurisdiction.
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CCS Regulation in the US

• Permitting and Operating Intrastate Carbon Dioxide Pipelines

– Regulation varies by state

– Texas

– Midwest

– Eminent domain and landowner concerns

– Common carrier regulation

– Environmental justice

– Efforts to limit CO₂ pipelines by county
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Regulation of Carbon Storage 

• How Storage of CO₂ Works

– Using a US EPA-approved Class VI CO₂ injection well, compressed liquid CO₂ is injected more than a mile 
underground into the reservoir rock. A CO₂ treating facility separates and compresses the CO₂ into a supercritical 
fluid, preparing it for injection.

– The CO₂ becomes trapped within this reservoir beneath an impermeable cap rock that locks the CO₂ underground 
permanently.

– Geologically sequestered CO₂ is designed to be safe by deploying an EPA-regulated Monitoring, Reporting and 
Verification program.

• Challenges with obtaining Class VI CO₂ injection well status

– Demonstrate that whatever is being injected does not harm Underground Sources of Drinking Water (USDWs).

– Injection wells regulated by EPA unless states or tribal agency has obtained primacy.

– Laws and regulations must be at least as stringent as EPA’s minimum requirements.

– To date, only North Dakota and Wyoming have obtained primary for the Class VI program but no state has issued 
a permit yet.
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Hydrogen Project 
Development



What Color is Your Hydrogen?
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Hydrogen Investment in the US

• Potential

– Clean hydrogen (e.g., Blue or Green) can be used in several ways:

1. Fuel hard to decarbonize sectors of our economy:

• long-haul trucking 

• steel and metal manufacturing

2. Store energy for long periods of time 

• Challenges

– Cost with production and storage at scale

• DOE Hydrogen Shot

– Reduce the cost of hydrogen by 80%

– Clean hydrogen demonstration projects
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Regulating Hydrogen

• Production

– EPA, 40 CFR Part 98 Subpart P – Hydrogen Production

– Emissions reporting by source and thresholds

– Local regulations

• Storage

– OSHA, 29 CFR Part 1910 Subpart H – Hazardous Materials 

– Storage and delivery requirements

– FAA, 14 CFR Part 420

– At aircraft and spacecraft launch sites

– Local Regulations
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Regulating Hydrogen

• Transportation by Pipeline
– Safety – PHMSA

– Big question – will FERC regulate interstate hydrogen pipelines?

• Transportation by Road (hydrogen as cargo)
– Safety – PHMSA (49 CFR 172, 173, 177, 178, 180)

– Federal Highway Administration and Federal Motor Carrier Safety Administration 

• Transportation by Rail
– Safety – PHMSA

– 49 CFR 174 approval from DOT Federal Railroad Administration

• Transportation by Waterway
– Safety – PHMSA 

– 49 CFR 176 requirements for transport by vessel
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A View From Capitol Hill



Congress – An Overview
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Senate Leadership
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Senate Environment & Public Works Committee
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Senate Energy and Natural Resources Committee
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House Leadership
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House Energy and Commerce Committee
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Congressional Considerations 

• War in Ukraine

• Inflation/Macroeconomic Trends

• China Competition Legislation

• Build Back Better/Reconciliation

• Keeping the Lights On
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Challenges

• Calendar

• Midterm Elections
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The Calendar
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Midterm Elections – 2022
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Coronavirus
COVID-19 Resources
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We have formed a multidisciplinary 
Coronavirus/COVID-19 Task Force to 
help guide clients through the broad scope 
of legal issues brought on by this public 
health challenge. 

To help keep you on top of 
developments as they 
unfold, we also have 
launched a resource page 
on our website at
www.morganlewis.com/
topics/coronavirus-
covid-19

If you would like to receive 
a daily digest of all new 
updates to the page, please 
visit the resource page to 
subscribe using the purple 
“Stay Up to Date” button.

http://www.morganlewis.com/topics/coronavirus-covid-19
http://www.morganlewis.com/topics/coronavirus-covid-19
http://www.morganlewis.com/topics/coronavirus-covid-19
http://reaction.morganlewis.com/reaction/RSGenPage.asp?RSID=UMVxvmyB1F6h1vNcds-8Y4-37-SvgFmpjFqBNL0SHK8
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Our Global Reach

Our Locations

Africa 

Asia Pacific

Europe

Latin America

Middle East

North America

Abu Dhabi
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Beijing*
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Brussels
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Dubai

Frankfurt 

Hartford

Hong Kong*

Houston

London

Los Angeles
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New York
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Paris 

Philadelphia

Pittsburgh

Princeton

San Francisco

Shanghai*

Silicon Valley

Singapore*

Tokyo

Washington, DC

Wilmington

Our Beijing and Shanghai offices operate as representative offices of Morgan, Lewis & Bockius LLP. In Hong Kong, Morgan, Lewis & Bockius is a separate 
Hong Kong general partnership registered with The Law Society of Hong Kong. Morgan Lewis Stamford LLC is a Singapore law corporation affiliated with 
Morgan, Lewis & Bockius LLP.
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